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*174 Injuries suffered by agents of
United Nations in course of perfor-
mance of duties.-Damage to United
Nations.-Damage to agents.-Capacity
of United Nations to bring claims for
reparation due in respect of both.-
International personality of United
Nations.-Capacity as necessary impli-
cation arising from Charter and ac-
tivities of United Nations.-
Functional protection of agents.-
Claim against a Member of the United
Nations.-Claim against a non- mem-
ber.-Reconciliation of claim by na-
tional State and claim by United Na-
tions.- Claim by United Nations
against agent's national State.

Advisory Opinion.

Present: President BASDEVANT; Vice-
President GUERRERO; Judges ALVAREZ,
FABELA, HACKWORTH, WINIARSKI,
ZORICIC, DE VISSCHER, Sir Arnold
McNAIR, KLAESTAD, BADAWI PASHA,
KRYLOV, READ, HSU MO, AZEVEDO.

*175 THE COURT,

composed as above,

gives the following advisory opin-
ion:

On December 3rd, 1948, the General
Assembly of the United Nations adopt-
ed the following Resolution:

'Whereas the series of tragic events
which have lately befallen agents of
the United Nations engaged in the
performance of their duties raises,
with greater urgency than ever, the
question of the arrangements to be
made by the United Nations with a
view to ensuring to its agents the
fullest measure of protection in the
future and ensuring that reparation
be made for the injuries suffered;

Odskodnenie za zranenia utrpené
v sluzbach Organizacie spojenych naro-
dov
Medzindrodny sudny dvor
11. april 1949

VSeobecny zoznam ¢. 4

*174 Zastupcovia Organizécie spojenych

narodov? (dalej len ,,OSN“) zraneni po-
&as vykonu povinnosti. - Skoda spdsobe-
n& OSN. - Skoda spésobend zastupcom. -

Spdsobilost OSN podat Zalobu o néhradu
Skody v mene oboch uvedenych. - Medzi-
nadrodnéd subjektivita OSN. - Spbdsobilost
ako nevyhnutny désledok vyplyvajtci

z Charty a ¢innosti OSN. - Funkc&né
ochrana zastupcov. - Narok voc¢i ¢len-
skému Statu OSN. - NAarok voci Statu bez
¢lenstva. — ZosUladenie naroku S$téatu

s nadrokom OSN. - Narok OSN voc¢i Statu,
ktorého je zastupca prislusnikom.

Poradny posudok.

Pritomni: Predseda BASDEVANT; Podpred-
seda GUERRERO; Sudcovia ALVAREZ, FABE-
1A, HACKWORTH, WINIARSKI, ZORICIC, DE

VISSCHER, Sir Arnold McNAIR, KLAESTAD,
BADAWI PASHA, KRYLOV, READ, HSU MO,
AZEVEDO.

*175 sud,

V uvedenom zloZeni,

podédva tento poradny posudok:

3. decembra 1948 Valné zhromazdenie OSN
prijalo na nasledovnu rezoltciu:

'VzhlTadom k sérii tragickych udalosti,
ktoré v poslednej dobe postihli zéastup-
cov OSN pri plneni svojich povinnosti,
s vacsSou naliehavostou ako kedykolvek
predtym vyvstava otédzka o opatreniach,
ktoré maju byt vykonané zo strany OSN s
cielom zabezpecit jej zastupcom plnu
mieru ochrany v budicnosti a zaistit
odSkodnenie za zranenia, ktoré utrpeli
pri vykone sluzby; a

Vzhladom na to, je nanajvysS ziaduce,

1V pévodnom zneni bolo Stdom pouzité slovo ,agent™.

AvsSak, vzhladom

k SirSiemu vyznamu slova zastupca sme sa rozhodli pre potreby tohto prekla-
du pouzit slovensky vyraz ,zastupca"“.




and

Whereas it is highly desirable that
the Secretary-General should be able
to act without question as effica-
ciously as possible with a view to
obtaining any reparation due; there-
fore

The General Assembly

Decides to submit the following le-
gal questions to the International
Court of Justice for an advisory
opinion:

'IT. In the event of an agent of the
United Nations in the performance of
his duties suffering injury in cir-
cumstances involving the responsibil-
ity of a State, has the United Na-
tions, as an Organization, the capac-
ity to bring an international claim
against the responsible de jure or de
facto government with a view to ob-
taining the reparation due in respect
of the damage caused (a) to the Unit-
ed Nations, (b) to the victim or to
persons entitled through him?

IT. In the event of an affirmative
reply on point I (b), how is action
by the United Nations to be recon-
ciled with such rights as may be pos-
sessed by the State of which the vic-
tim is a national?'

Instructs the Secretary-General,
after the Court has given its opin-
ion, to prepare proposals in the
light of that opinion, and to submit
them to the General Assembly at its
next regular session.'

In a letter of December 4th, 1948,
filed in the Registry on December
7th, the Secretary-General of the
United Nations forwarded to the Court
a certified true copy of the Resolu-
tion of the General Assembly. On De-
cember 10th, in accordance with para-
graph 1 of Article 66 of the Statute,
the Registrar gave notice of the Re-
quest to all States entitled to ap-
pear before the Court. On December
11th, by means of a special and di-
rect communication as provided in
paragraph 2 of Article 66, he in-
formed these States that, in an Order
made on the same date, the Court had
*176 stated that it was prepared to
receive written statements on the
questions before February 14th, 1949,

aby Generdlny tajomnik mohol bez pochy-
by konat najuc¢innejsie ako je to len
mozné s cielom dosiahnut akékolvek od-
Skodnenie; teda

Valné zhromazdenie

Rozhodlo o podani Ziadosti Medzin&rod-
nému sudnemu dvoru o podanie poradného
posudku v nasledovnych préavnych otéz-
kach:

'T. M& OSN ako organizéacia, v pripade
udalosti, kedy zéstupca OSN utrpi zra-
nenia pri vykone povinnosti za okolnos-
ti stvisiacich so zodpovednostou Stéatu,
spbdsobilost uplatniovat naroky podla
medzindrodného préava voci zodpovedne]
vldde de jure alebo de facto s cielom
vymdct ndhradu S$kody za sSkodu spdsobenu
(a) Organizécii spojenych narodov, (b)
obeti, alebo osobam za nu opravnenym?

ITI. V pripade kladnej odpovede na otéz-
ku v bode I. (b), ako m& byt postup OSN
zosuladeny s takymito opravneniami pri-
sltchajtcimi Stétu, ktorého je obet
prislusnikom?

Poveruje Generdlneho tajomnika na pri-
pravu navrhov vo svetle poradného po-
sudku a ich vznesenie pred Valnym zhro-
mazdenim na jeho najbliZzsom riadnom
zasadani, po tom ¢o sud vyda poradny
posudok.

V liste zo 4. decembra 1948 dorucenom
7. decembra Generalny tajomnik zaslal
stdu overenu képiu rezolucie Valného
zhromazdenia OSN. Tajomnik stdu infor-
moval 10. decembra v stlade s c¢lankom
66, odsek 1 Statttu o Ziadosti v3etky
Staty opravnené vystupovat pred Stdom.
Dria 11. decembra osobitnym a priamym
oznamenim v zmysle ustanoveni ¢lanku 66
odsek 2 Statutu informoval tieto &taty,
Zze Sud *176 vyjadril pripravenost pri-
jat ich pisomné stanoviska k predlozZze-
nym otédzkam do 14. februara 1949 a vy-
pocut ich uUstne stanoviska do 7. marca
1949 v poradi urcenom v ten isty derm.

Pisomné stanoviska doruc¢ili Stéty: In-
dia, Cina, Spojené &taty americké, Spo-
jené kralovstvo Velkej Britanie

a Severného Irska a Francuzsko. Tieto
stanoviskd boli zaslané v3etkym Statom
opravnenym vystupovat pred sudom

a Generdlnemu tajomnikovi OSN. Medzica-
som, Generdlny tajomnik vzhladom na
&lanok 65 Statttu (v zmysle ustanoveni
odseku 2 sa Ziadost s presne formulova-
nymi otédzkami predkladd so vSetkymi
pripojenymi dokladmi, ktoré ju mbdzu




and to hear oral statements on March
7th, 1949.

Written statements were received
from the following States: India,
China, United States of America,
United Kingdom of Great Britain and
Northern Ireland, and France. These
statements were communicated to all
States entitled to appear before the
Court and to the Secretary-General of
the United Nations. In the meantime,
the Secretary-General of the United
Nations, having regard to Article 65
of the Statute (paragraph 2 of which
provides that every question submit-
ted for an opinion shall be accompa-
nied by all documents likely to throw
light upon it), had sent to the Reg-
istrar the documents which are enu-
merated in the list annexed to this
Opinion.

Furthermore, the Secretary-General
of the United Nations and the Govern-
ments of the French Republic, of the
United Kingdom and of the Kingdom of
Belgium informed the Court that they
had designated representatives to
present oral statements.

In the course of public sittings
held on March 7th, 8th and 9th, 1949,
the Court heard the oral statements
presented ..

The first question asked of the
Court is as follows:

'In the event of an agent of the
United Nations in the performance of
his duties suffering injury in cir-
cumstances involving the responsibil-
ity of a State, has the United Na-
tions, as an Organization, the capac-
ity to bring an international claim
against *177 the responsible de Jjure
or de facto government with a view to
obtaining the reparation due in re-
spect of the damage caused (a) to the
United Nations, (b) to the victim or
to persons entitled through him?'

It will be useful to make the fol-
lowing preliminary observations:

(a) The Organization of the United
Nations will be referred to usually,

objasnit), zaslal tajomnikovi sudu do-
kumenty vymenované v zozname pripojenom
k tomuto posudku.

Naviac, Generdlny tajomnik OSN a vlady
Franclzskej republiky, Spojeného kréa-
Tovstva a Belgického kré&lovstva infor-
movali std o vymenovani zé&stupcov pre
prednesenie ustnych stanovisk.

V priebehu verejnych zasadnuti konanych
7. - 9. marca 1949 Sud vypocul predne-
sené stanoviska...

Prvé otédzka poloZend stdu znie nasle-
dovne:

M& OSN ako organizéacia spdsobilost
uplatrovat naroky podla medzindrodného
préva vocCi de jure alebo de facto vléade
zodpovednej s cielom vymdéct ndhradu
Skody za Skodu spdsobenu (a) Organizéa-
cii spojenych nérodov, (b) obeti, alebo
nnou opravnenym osobam, v pripade uda-
losti, kedy zastupca OSN utrpi zranenia
pri vykone povinnosti za okolnosti za-
hfniajucich zodpovednost Statu?

Bolo by potrebné vykonat nasledovné
predbezné skumanie:

(a) Organizéacia spojenych narodov bude
zvyCajne oznacovand ako ,Organizacia™.




but not invariably, as 'the
Organization'.

(b) Questions I (a) and I (b) refer
to 'an international claim against
the responsible de jure or de facto
government'. The Court understands
that these questions are directed to
claims against a State, and will,
therefore, in this opinion, use the
expression 'State' or 'defendant
State'.

(c) The Court understands the word
'agent' in the most liberal sense,
that is to say, any person who,
whether a paid official or not, and
whether permanently employed or not,
has been charged by an organ of the
Organization with carrying out, or
helping to carry out, one of its
functions-in short, any person
through whom it acts.

(d) As this question assumes an in-
jury suffered in such circumstances
as to involve a State's responsibil-
ity, it must be supposed, for the
purpose of this Opinion, that the
damage results from a failure by the
State to perform obligations of which
the purpose is to protect the agents
of the Organization in the perfor-
mance of their duties.

(e) The position of a defendant
State which is not a member of the
Organization is dealt with later, and
for the present the Court will assume
that the defendant State is a Member
of the Organization.

The questions asked of the Court
relate to the 'capacity to bring an
international claim'; accordingly, we
must begin by defining what is meant
by that capacity, and consider the
characteristics of the Organization,
so as to determine whether, in gen-
eral, these characteristics do, or do
not, include for the Organization a
right to present an international
claim.

Competence to bring an international
claim is, for those possessing it,
the capacity to resort to the custom-
ary methods recognized by interna-
tional law for the establishment, the
presentation and the settlement of
claims. Among these methods may be

(b) Otézky I (a) a I (b) poukazuju na
,narok podla medzindrodného prava vocli
zodpovedne] de jure alebo de facto vla-
de. Sud vychéddza z toho, Ze tieto otéaz-
ky sa tykaju nadrokov proti Statu, bude
teda v tomto posudku pouzivat vyrazy
,3tatY a ,Zalovany sStath“.

(c) Suad chéape slovo ,zastupca (agent)™
v najsSir3om slova zmysle, teda ide

o akukolvek osobu, ¢i uz plateného
Uradnika alebo nie, ¢i uZz ako staleho
zamestnanca, alebo nie, ktory bol pove-
reny orgénom Organizdcie vykonanim nie-
ktorej z jej funkcii. V kréatkosti ide

o akukolvek osobu prostrednictvom kto-
rej Organizacia kona.

(d) Nakolko otédzka predpokladd vznik
ujmy za podmienok zahfniajtcich zodpo-
vednost Stéatu, pre Gcely tohto posudku
treba predpokladat, Ze Skoda je vysled-
kom zlyhania Statu pri plneni zavazku
chranit zastupcov Organizacie pocas
vykonu ich povinnosti.

(e) Otazka pozicie Statu, ktory nie je
¢lenom Organizacie bude odloZend na
neskdér a na tomto miest bude Sud pred-
pokladat, Ze Zalovany $tat Jje ¢lenom
Organizécie.

V otazke tykajucej sa ,spdsobilosti
uplatnit ndrok podla medzindrodného
préva"“ musime zacat definiciou toho, co
sa mysli touto spdsobilostou a zvazit
vlastnosti Organizécie, pokial ide

o urcenie toho ¢i, vo vSeobecnosti,
tieto znaky zahfriaju, resp. nezahfnajua
opravnenie Organizacie uplatnovat narok
podla medzindrodného prava.

Spdsobilost uplatnit nédrok podla medzi-
narodného préava predstavuje pre tych,
ktorym prisltucha, spdsobilost siahnut

k obycajovym postupom uznavanym medzi-
ndrodnym pravom pre vznik, uplatnenie

a uspokojenie narokov. Medzi tymito
postupmi mozZno spomenut protest, Zia-




mentioned protest, request for an
enquiry, negotiation, and request for
submission to an arbitral tribunal or
to the Court in so far as this may be
authorized by the Statute.

This capacity certainly belongs to
the State; a State can bring an in-
ternational claim against another
State. Such a claim takes the form of
a claim between two political enti-
ties, equal in law, similar *178 in
form, and both the direct subjects of
international law. It is dealt with
by means of negotiation, and cannot,
in the present state of the law as to
international jurisdiction, be sub-
mitted to a tribunal, except with the
consent of the States concerned.

When the Organization brings a claim
against one of its Members, this
claim will be presented in the same
manner, and regulated by the same
procedure. It may, when necessary, be
supported by the political means at
the disposal of the Organization. In
these ways the Organization would
find a method for securing the ob-
servance of its rights by the Member
against which it has a claim.

But, in the international sphere,
has the Organization such a nature as
involves the capacity to bring an
international claim? In order to an-
swer this question, the Court must
first enquire whether the Charter has
given the Organization such a posi-
tion that it possesses, in regard to
its Members, rights which it is enti-
tled to ask them to respect. In other
words, does the Organization possess
international personality? This is no
doubt a doctrinal expression, which
has soinetimes given rise to contro-
versy. But it will be used here to
mean that if the Organization is rec-
ognized as having that personality,
it is an entity capable of availing
itself of obligations incumbent upon
its Members.

To answer this question, which is
not settled by the actual terms of
the Charter, we must consider what
characteristics it was intended
thereby to give to the Organization.

The subjects of law in any legal
system are not necessarily identical
in their nature or in the extent of
their rights, and their nature de-

dost o preSetrenie, vyjednavanie

a ziadost o postupenie veci arbitradZne-
mu tribunédlu, pripadne Sudu, pokial mé&
podla Statutu préavomoc.

Spbésobilost urcite prisliacha S$Stéatu.
Stat méZe vzniest narok vyplyvajuci

z medzindrodného prédva proti inému Sta-
tu. Takyto narok mad podobu ndroku medzi
dvoma rovnopravnymi politickymi subjek-
tmi, podobného *178 druhu, ktoré st oba
priamymi subjektmi medzindrodného pra-
va. Do uvahy pripadéd riesenie pro-
striedkami vyjednédvania a, za sucdasnej
pravnej Upravy pravomoci rozhodovat
medzindrodné spory, nie je mozZné uplat-
nit ndrok na tribundli bez sthlasu
dotknutych Statov.

Ak Organizéacia uplatriuje narok voci
jednému zo svojich ¢lenskych Stéatov,
tento narok bude predkladany rovnakym
spbsobom a bude sa spravovat rovnakym
procesom. Ak je to nevyhnutné, mozno ho
podporit politickymi prostriedkami,
ktorymi Organizacia disponuje. Tymito
postupmi by Organizédcia nas$la spdsob
ako zabezpecit dodrziavanie svojich
prav zo strany c¢lenského Statu voci
ktorému ma urcity nérok.

Av3ak, mé& Organizacia na medzindrodnom
poli takd povahu, ktorad zahfra spdsobi-
lost uplatnit nédrok podla medzindrodné-
ho préava?

Aby bolo mozné zodpovedat tuto otézku,
musi Sud najskér skumat, ¢i m& Organi-
zdcia v zmysle Charty také postavenie,
na zadklade ktorého disponuje opréavne-
niami, ktorych reSpektovanie zo strany
¢lenskych Stdtov je opravnenad Ziadat.
Inymi slovami m& Organizdcia medzina-
rodnopravnu subjektivitu? To je nepo-
chybne doktrindlna téza, ktord z casu
na ¢as vyvolava kontroverzie. Napriek
tomu bude na tomto mieste pouzitd, pre-
toze pokial sa uznava subjektivita Or-
ganizédcie podla medzindrodného préva,
je to subjekt schopny prijimat zavazky,
z ktorych vyplyvaju zavédzky aj pre jej
¢lenov.

Aby sme mohli zodpovedat tuto otazku,
ktord nie je ustdlend sucasnym znenim
Charty, musime zvazit akad bola zamysla-
n4d povaha Organizacie v zmysle Charty.

Subjekty prava v ktoromkolvek pravnom
systéme nie su nevyhnutne identické
svojou povahou a rozsahom svojich prav




pends upon the needs of the communi-
ty. Throughout its history, the de-
velopment of international law has
been influenced by the requirements
of international life, and the pro-
gressive increase in the collective
activities of States has already giv-
en rise to instances of action upon
the international plane by certain
entities which are not States. This
development culminated in the estab-
lishment in June 1945 of an interna-
tional organization whose purposes
and principles are specified in the
Charter of the United Nations. But to
achieve these ends the attribution of
international personality is indis-
pensable.

The Charter has not been content to
make the Organization created by it
merely a centre 'for harmonizing the
actions of nations in the attainment
of these common ends' (Article I,
para. 4). It has equipped that centre
with organs, and has given it special
tasks. It has defined the position of
the Members in relation to the Organ-
ization by requiring them to give it
every assistance in any action under-
taken by it (Article 2, para. 5), and
to accept and carry out the decisions
of the Security Council; by authoriz-
ing the General Assembly to make rec-
ommendations to the Members; *179 by
giving the Organization legal capaci-
ty and privileges and immunities in
the territory of each of its Members;
and by providing for the conclusion
of agreements between the Organiza-
tion and its Members. Practice-in
particular the conclusion of conven-
tions to which the Organization is a
party-has confirmed this character of
the Organization, which occupies a
position in certain respects in de-
tachment from its Members, and which
is under a duty to remind them, if
need be, of certain obligations. It
must be added that the Organization
is a political body, charged with
political tasks of an important char-
acter, and covering a wide field
namely, the maintenance of interna-
tional peace and security, the devel-
opment of friendly relations among
nations, and the achievement of in-
ternational co-operation in the solu-
tion of problems of an economic, so-
cial, cultural or humanitarian char-
acter (Article 1); and in dealing
with its Members it employs political
means. The 'Convention on the Privi-
leges and Immunities of the United

a ich povaha zé&visi od potrieb spolo-
Censtva. V priebehu histérie bol vyvoj
medzindrodného préava ovplyviiovany po-
trebami medzindrodného zZivota

a progresivny narast spoloé¢nych aktivit
Stdtov spdsobil nédrast ¢innosti urdci-
tych subjektov, na medzinadrodnom poli
ktoré nemozno povazovat za Staty. Tento
vyvoj vyvrcholil v jtni 1945 vznikom
medzindrodnej organizacie, ktorej ciele
a principy st ustanovené v Charte OSN.
Av3ak k dosahovaniu tychto cielov je
nevyhnutné priznanie medzindrodnoprav-
nej subjektivity.

Cielom Charty nie je iba dosiahnut vy-
tvorenie strediska ,pre zosuladovanie
usilia nédrodov pri dosahovani tychto
spoloénych cielov“ (¢lénok 1, odsek 4.
Charty) . Charta vybavila toto ,stredi-
sko“ organmi a poverila ho Specidlnymi
tlohami. Definovala poziciu c¢lenskych
Statov vo vztahu k Organizédcii pozia-
davkou na ,poskytnutie vSemoZnej pomoci
pri kazdej akcii, ktoru urobi v sutlade
s ustanoveniami Charty (¢lénok 2, odsek
5 Charty) a na prijatie a vykonanie
rozhodnuti Bezpecnostnej rady; opravne-
nim Valného zhromaZdenia vydavat odpo-
ric¢ania ¢lenskym Statom; *179 udelenim
prévnej spbdsobilosti, vysad a imunit
Organizédcii na UGzemi ktoréhokolvek
¢lenského 3tatu; a ustanovenim

o uzatvadrani dohdd medzi Organizaciou

a Clenskymi Statmi. Prax, konkrétne
uzatvaranie dohdéd, ktorych je Organiza-
cia stranou, potvrdzuje tuto povahu
Organizécie, ktord poziva v urcitom
zmysle poziciu oddelent od jej cClen-
skych Stétov, a ktord md povinnost pri-
pominat clenskym Stétom, pokial to je
potrebné, urcéité zavazky. Treba dodat,
Zze Organizacia je politicky orgédn pove-
reny politickymi wGlohami zavazného cha-
rakteru a pokryvajuci Siroké pole pdb-
sobnosti menovite udrZziavanie medzinéd-
rodného mieru a bezpecnosti, rozvoj
priatelskych vztahov medzi narodmi

a dosiahnutie medzindrodnej spolupréce
pri riesSeni problémov hospodarskeho,
socidlneho, kultirneho alebo humanitné-
ho charakteru (&lénok 1 Charty); vo
vztahoch s ¢lenskymi Statmi vyuziva
politické prostriedky. Dohovor

o vysadadch a imunitdch OSN z roku 1946
zakladd prava a povinnosti medzi vset-
kymi signatdrmi a Organizdciou (pozri
kapitolu 35 Dohovoru). Je zlozité si
predstavit, ako inak by takyto dohovor




Nations' of 1946 creates rights and
duties between each of the signato-
ries and the Organization (see, in
particular, Section 35). It is diffi-
cult to see how such a convention
could operate except upon the inter-
national plane and as between parties
possessing international personality.

In the opinion of the Court, the
Organization was intended to exercise
and enjoy, and is in fact exercising
and enjoying, functions and rights
which can only be explained on the
basis of the possession of a large
measure of international personality
and the capacity to operate upon an
international plane. It is at present
the supreme type of international
organization, and it could not carry
out the intentions of its founders if
it was devoid of international per-
sonality. It must be acknowledged
that its Members, by entrusting cer-
tain functions to it, with the at-
tendant duties and responsibilities,
have clothed it with the competence
required to enable those functions to
be effectively discharged.

Accordingly, the Court has come to
the conclusion that the Organization
is an international person. That is
not the same thing as saying that it
is a State, which it certainly is
not, or that its legal personality
and rights and duties are the same as
those of a State. Still less is it
the same thing as saying that it is
'a super-State', whatever that ex-
pression may mean. It does not even
imply that all its rights and duties
must be upon the international plane,
any more than all the rights and du-
ties of a State must be upon that
plane. What it does mean is that it
is a subject of international law and
capable of possessing international
rights and duties, and that it has
capacity to maintain its rights by
bringing international claims.

The next question is whether the sum
of the international rights of the
Organization comprises the right to
bring the kind of international claim
described in the Request for this
Opinion. That is a claim against a
State to obtain reparation in respect
of the *180 damage caused by the in-
jury of an agent of the Organization
in the course of the performance of
his duties. Whereas a State possesses
the totality of international rights

fungoval na medzindrodnom poli, ak nie
medzi stranami pozZivajutcimi medzindrod-
nopravnu subjektivitu.

Podla nazoru Stdu bolo zamySlané, aby
organizéacia vykonavala a pozZivala, ako
aj v skutoc¢nosti robi, funkcie a préava,
ktoré mézu byt vysvetlené jedine na
zdklade Sirokej medzindrodnopravnej
subjektivity a spbdsobilosti pdsobit na
medzindrodnom poli. V sucasnosti ide

o0 najvys$si typ medzindrodnej organizéa-
cie, ktord by nemohla vykonat zamery
svojich zakladatelov pokial by bola
pozbavend medzindrodnoprdvnej subjekti-
vity. Treba priznat, Ze c¢lenské Staty
zverenim urc¢itych Gloh sprevadzanych
povinnostami a zodpovednostou vybavili
Organizdciu pravomocou pozadovanou na
efektivne vykonavanie tychto uloh.

Na zaklade uvedeného prisiel Sud
k zaveru, Ze Organizacia mé& medzindrod-
nopravnu subjektivitu. Nie je to vsak
to isté ako povedat, Ze ide o $téat, c¢im
Organizécia urc¢ite nie je, pripadne, zZe
by jej prévna subjektivita a préava po-
vinnosti boli totoZné s tymi, ktoré
prindlezia Statu. ESte mene]j plati, Ze
by iSlo o superstéat, cokolvek mbéZe ten-
to vyraz znamenat. Dokonca to ani nena-
znacuje, Ze vsetky jej prava

a povinnosti musia byt realizované na
medzindrodnom poli o ni¢ viac ako na
tomto poli musia byt realizované préava
a povinnosti Stédtu. Znamend to jedine,
ze 1de o subjekt medzindrodného préava
schopny mat prdva a povinnosti podla
medzindrodného préava a spdsobily chra-
nit svoje prava uplatiiovanim narokov
podla medzindrodného prava.

Dalsou otdzkou je, &i vypo&et prav za-
hfria aj préavo uplatnit taky druh nédroku
podla medzindrodného préava, aky je opi-
sany v ziadosti o poradny posudok. Ide
o narok proti Statu o nadhradu Skody
*180 spdsobenej zranenim zastupca Orga-
nizécie v priebehu vykonu jeho povin-
nosti. Zatial Co $tat pozZiva v plnej
miere vSetky pradva a povinnosti podla
medzindrodného préava, préava




and duties recognized by internation-
al law, the rights and duties of an
entity such as the Organization must
depend upon its purposes and func-
tions as specified or implied in its
constituent documents and developed
in practice. The functions of the
Organization are of such a character
that they could not be effectively
discharged if they involved the con-
current action, on the international
plane, of fifty-eight or more Foreign
Offices, and the Court concludes that
the Members have endowed the Organi-
zation with capacity to bring inter-
national claims when necessitated by
the discharge of its functions.

What is the position as regards the
claims mentioned in the request for
an opinion? Question I is divided
into two points, which must be con-
sidered in turn.

Question I (a) 1s as follows:

'In the event of an agent of the
United Nations in the performance of
his duties suffering injury in cir-
cumstances involving the responsibil-
ity of a State, has the United Na-
tions, as an Organization, the capac-
ity to bring an international claim
against the responsible de jure or de
facto government with a view to ob-
taining the reparation due in respect
of the damage caused (a) to the Unit-
ed Nations....?'

The question is concerned solely
with the reparation of damage caused
to the Organization when one of its
agents suffers injury at the same
time. It cannot be doubted that the
Organization has the capacity to
bring an international claim against
one of its Members which has caused
injury to it by a breach of its in-
ternational obligations towards it.
The damage specified in Question I
(a) means exclusively damage caused
to the interests of the Organization
itself, to its administrative ma-
chine, to its property and assets,
and to the interests of which it is
the guardian. It is clear that the
Organization has the capacity to
bring a claim for this damage. As the
claim is based on the breach of an
international obligation on the part
of the Member held responsible by the

a povinnosti Organizécie zavisia od jej
cielov a funkcii v zmysle, resp. na
zadklade jej zadkladnych dokumentov

a zaZzitej praxe. Funkcie Organizédcie su
takej povahy, Ze by nemohli byt efek-
tivne vykonavané, ak by vyzZadovali su-
ladnt ¢innost p&atdesiatich &6smich alebo
viacerych zahranic¢nych tGradov na medzi-
ndrodnej Urovni. Sud prichéadza

k zaveru, Ze c&lenské 3taty vybavili
Organizéaciu spdsobilostou uplatniovat
naroky podla medzindrodného prava, po-
kial je to nevyhnutné na vykonadvanie
jej funkcii.

Ak& je pozicia, ¢o sa tyka narokov spo-
minanych v zZiadosti o podanie poradného
posudku? Otédzka I je rozdelend do dvoch
bodov, ktoré musia byt posudzované

v tomto poradi.

Otéazka I (a) znie:

V pripade, ak z&stupca OSN utrpi ujmu
pri vykone funkcii OSN za okolnosti
zakladajtcich zodpovednost Statu, mé
OSN ako organizécia spbsobilost uplat-
novat naroky podla medzindrodného préava
voc¢i zodpovednej vladde de jure alebo de
facto s cielom vymbéct nédhradu Skody za
Skodu spdsobenut (a) OSN....?

Otézka je zamerand Jjedine na ndhradu
Skody spdsobent Organizécii, ak zéaroven
jeden z jej zastupcov utrpi zranenia.
Nemozno pochybovat, Ze Organizdcia mé
spbdsobilost podat zalobu proti svojmu
¢lenskému Statu, ktory jej spdsobil
Skodu poruSenim svojich medzindrodnych
zadvizkov vo&i nej. Skoda Specifikovana
v otadzke I (a)vyjadruje vyluéne Skodu
spdsobent na zaujmoch samotnej Organi-
z4dcie, jej administrativnom aparate, na
jej majetku a inych majetkovych hodno-
tédch a na zaujmoch ktoré m& chréanit. Je
zrejmé, Ze Organizdcia mé& spdsobilost
uplatrniovat naroky na nadhradu Skody.
Vzhladom na to, Ze Zaloba je zaloZenéa
na poruSeni zavadzku podla medzindrodné-
ho préva na strane c¢lenského 3Statu vo-
laného na zodpovednost Organizéaciou,
Clensky S$tat nemdbdzZze tvrdit, zZe ide




Organization, the Member cannot con-
tend that this obligation is governed
by municipal law, and the Organiza-
tion is justified in giving its claim
the character of an international
claim.

When the Organization has sustained
damage resulting from a breach by a
Member of its international obliga-
tions, it is impossible to see how it
can obtain reparation unless it pos-
sesses capacity to bring an interna-
tional claim. It cannot be supposed
that in such an event all the Members
of the Organization, save the defend-
ant *181 State, must combine to bring
a claim against the defendant for the
damage suffered by the Organization.

The Court is not called upon to de-
termine the precise extent of the
reparation which the Organization
would be entitled to recover. It may,
however, be said that the measure of
the reparation should depend upon the
amount of the damage which the Organ-
ization has suffered as the result of
the wrongful act or omission of the
defendant State and should be calcu-
lated in accordance with the rules of
international law. Amongst other
things, this damage would include the
reimbursement of any reasonable com-
pensation which the Organization had
to pay to its agent or to persons
entitled through him. Again, the
death or disablement of one of its
agents engaged upon a distant mission
might involve very considerable ex-
penditure in replacing him. These are
mere illustrations, and the Court
cannot pretend to forecast all the
kinds of damage which the Organiza-
tion itself might sustain.

o zavazok spravujluci sa vnUtrosStatnym
pravom a Organizéacia je opravnend pova-
zovat svoj narok za narok podla medzi-
narodného préava.

Ak Organizéacia utrpela skodu, spdsobenu
porusenim zéavazku Clenského Statu, je
nepredstavitelné, aby jej bolo mozZné
priznat nédhradu 3kody, pokial nie je
spdsobild podat Zalobu podla medzina-
rodného prava. Nie je mozZné predpokla-
dat, Ze v pripade podobnej udalosti sa
vSetky &lenské Staty Organizicie, mimo
zalovaného *181 $té&tu, budu musiet spo-
jit k podaniu Zaloby proti Zzalovanému
Stdtu o ndhradu skody spbdsobenej Orga-
nizécii.

Sud nie je v tomto pripade poZiadany
urc¢it presnu vysSku ndhrady Skody, ktoru
je Organizacia opréavnend ziadat. Avsak,
mozno povedat, Ze miera odsSkodnenia by
mala zavisiet od vysky Skody, ktort
Organizéacia utrpela nadsledkom proti-
pravneho ¢inu alebo opomenutia Zalova-
ného Statu a mala by byt vypoclitana

v sulade s pravidlami medzindrodného
prava. Okrem iného, Skoda by mala zaht-
nat ndhradu akychkolvek odévodnenych
vydavkov, ktoré Organizacia musela za-
platit svojim zéstupcom alebo inym nimi
opravnenym osobam.

Smrt alebo posSkodenie zdravia

s néasledkom invalidity niektorého

zo zastupcov zapojeného v misii mdze
zahftnat znac¢né vydavky na jeho nahrade-
nie. Vy$sie uvedené priklady su iba
nadc¢rtom a std nemdze predpovedat kazdy
druh Skody, ktorut Organizacia samotné
mbéze utrpiet.

Question I (b) 1s as follows:

....'has the United Nations, as an
Organization, the capacity to bring
an international claim .... in re-
spect of the damage caused .... (b)
to the victim or to persons entitled
through him?'

In dealing with the question of law
which arises out of Question I (b),
it is unnecessary to repeat the con-
siderations which led to an affirma-
tive answer being given to Question I

Otézka I (b)znie:

...M& OSN, ako Organizéacia, spdsobilost
uplatnit ndrok podla medzindrodného

préva, ... vo vztahu ku Skode spdsobe-
nej ... (b) obeti alebo nou opravnenym
osobam?

V suvislosti s préavnou otéazkou, ktora
vyplyva z otézky I (b), nie je potrebné
opakovat dévody, ktoré viedli ku klad-
nej odpovedi na otézku I (a). Teraz je
mozné predpokladat, Ze Organizdcia mé




(a). It can now be assumed that the
Organization has the capacity to
bring a claim on the international
plane, to negotiate, to conclude a
special agreement and to prosecute a
claim before an international tribu-
nal. The only legal question which
remains to be considered is whether,
in the course of bringing an interna-
tional claim of this kind, the Organ-
ization can recover 'the reparation
due in respect of the damage caused
to the victim....'.

The traditional rule that diplomatic
protection is exercised by the na-
tional State does not involve the
giving of a negative answer to Ques-
tion I (b).

In the first place, this rule ap-
plies to claims brought by a State.
But here we have the different and
new case of a claim that would be
brought by the Organization.

In the second place, even in inter-
State relations, there are important
exceptions to the rule, for there are
cases in which protection may be ex-
ercised by a State on behalf of per-
sons not having its nationality.

In the third place, the rule rests
on two bases. The first is that the
defendant State has broken an obliga-
tion towards the national State in
respect of its nationals. The second
is that only the party *182 to whom
an international obligation is due
can bring a claim in respect of its
breach. This is precisely what hap-
pens when the Organization, in bring-
ing a claim for damage suffered by
its agent, does so by invoking the
breach of an obligation towards it-
self. Thus, the rule of the national-
ity of claims affords no reason
against recognizing that the Organi-
zation has the right to bring a claim
for the damage referred to in Ques-
tion I (b). On the contrary, the
principle underlying this rule leads
to the recognition of this capacity
as belonging to the Organization,
when the Organization invokes, as the
ground of its claim, a breach of an
obligation towards itself.

Nor does the analogy of the tradi-
tional rule of diplomatic protection
of nationals abroad justify in itself
an affirmative reply. It is not pos-

spbdsobilost uplatiiovat ndroky na medzi-
nadrodnom poli, vyjednavat, uzatvarat
osobitné dohody a podat zalobu pred
medzindrodnym tribundlom. Jedind prévna
otédzka, ktort je potrebné zvazit, je,
¢i v priebehu uplatiiovania naroku, moz-
no Organizacii priznat ,nédhradu Skody
...spb6sobenej obeti..."

Tradicné (obycajové) pravidlo, Ze diplo-
matickd ochrana je realizovanad Statom,
nevedie k negativnej odpovedi na otézku
I(b).

V prvom rade, toto pravidlo plati pre
naroky uplatifiované Statom. Teraz vsak
méame iny a novy pripad uplatfiovania
narokov Organizéciou.

Na druhej strane, a to dokonca aj vo
vztahoch medzi 3tatmi, existujd délezi-
té vynimky z daného pravidla, pretoze
existujt pripady, v ktorych Staty po-
skytuju ochranu osobdm, ktoré nie st
ich Statnymi prislusSnikmi.

Po tretie, dané pravidlo mé& dvojaky
zdklad. V prvom rade, Zalovany S$tat
porusil zavazok voci narodnému Statu
vzhladom na jeho $tatnych prislusnikov.
V druhom rade, len strana, *182 vocli
ktorej sa ma plnit medzindrodny zava-
zok, mbézZze podat Zalobu pre jeho neplne-
nie. To je presne pripad, ked Organizéd-
cia uplatriuje nédhradu Skody, ktort utr-
pel jej zastupca, pric¢om sa dovoléava
poruSenia zavédzku voci nej samej. To
znamend, Zze pravidlo Statnej prislus-
nosti naroku nepredstavuje ziadny dévod
na odmietnutie tvrdenia, Ze Organizacia
m& opravnenie uplatnit nadrok za Skodu
popisanu v otédzke I(b). Naopak, podsta-
ta tohto pravidla vedie k uznaniu tejto
spdsobilosti ako prisltchajtcej Organi-
zacii, ktord ako dévod zZzaloby uvéadza
poruSenie zé&vazkov voCi nej samotnej.

Ani analégia tradiéného pravidla diplo-
matickej ochrany obc¢anov v zahranici

neoddévodriuje sama o sebe pozitivnu od-
poved. Prisnym pouzivanim konceptu ver-




sible, by a strained use of the con-
cept of allegiance, to assimilate the
legal bond which exists, under Arti-
cle 100 of the Charter, between the
Organization on the one hand, and the
Secretary-General and the staff on
the other, to the bond of nationality
existing between a State and its na-
tionals.

The Court is here faced with a new
situation. The questions to which it
gives rise can only be solved by re-
alizing that the situation is domi-
nated by the provisions of the Char-
ter considered in the light of the
principles of international law.

The question lies within the limits
already established; that is to say
it presupposes that the injury for
which the reparation is demanded
arises from a breach of an obligation
designed to help an agent of the Or-
ganization in the performance of his
duties. It is not a case in which the
wrongful act or omission would merely
constitute a breach of the general
obligations of a State concerning the
position of aliens; claims made under
this head would be within the compe-
tence of the national State and not,
as a general rule, within that of the
Organization.

The Charter does not expressly con-
fer upon the Organization the capaci-
ty to include, in its claim for repa-
ration, damage caused to the victim
or to persons entitled through him.
The Court must therefore begin by
enquiring whether the provisions of
the Charter concerning the functions
of the Organization, and the part
played by its agents in the perfor-
mance of those functions, imply for
the Organization power to afford its
agents the limited protection that
would consist in the bringing of a
claim on their behalf for reparation
for damage suffered in such circum-
stances. Under international law, the
Organization must be deemed to have
those powers which, though not ex-
pressly provided in the Charter, are
conferred upon it by necessary impli-
cation as being essential to the per-
formance of its duties. This princi-
ple of law was applied by the Perma-
nent Court of International Justice
to the International Labour Organiza-
tion in its Advisory Opinion No. 13
of July 23rd, *183 1926 (Series B.,
No. 13, p. 18), and must be applied

nosti nie je mozné pripodobnit préavne
puto, ktoré existuje na zédklade ¢1l. 100
Charty OSN, medzi Organizaciou na jed-
nej strane a Generdlnym tajomnikom

a zamestnancami na druhej strane,

k putu obc¢ianstva, ktoré existuje medzi
Stdtmi a ich Stétnymi prisludnikmi.

Std je v tomto pripade postaveny pred
novl situdciu. PoloZené otéazky mbéZu byt
rieSené len uvedomenim si, Ze situacia
sa spravuje ustanoveniami Charty OSN vo
svetle principov medzindrodného prava.

Otazka zotrvava v stanovenych hrani-
ciach; Teda predpokladéd sa, Ze ujma, za
ktort sa Ziada odskodnenie, vznikla
poruSenim povinnosti urc¢enej na ulahce-
nie plnenia povinnosti zastupcu Organi-
zadcie. Nie je to pripad, v ktorom pro-
tipravny akt alebo opomenutie predsta-
vuje puhe porusenie vSeobecnych zavaz-
kov Statov tykajucich sa postavenia
cudzincov. Uplatrnovanie takychto néaro-
kov by bolo v kompetencii narodného
Stdtu, teda nie, vo vSeobecnosti,

v kompetencii Organizécie.

Charta vyslovne nezveruje Organizédcii
spdsobilost zahrnut do ndroku na nédhra-
du skody aj Skodu spdsobent obeti alebo
osobém nou opravnenym. Sud si preto
musi polozit otézku, ¢i ustanovenia
Charty obsahuju tpravu funkcii Organi-
zacie, ako aj uloh agentov pri vykone
tychto funkcii, ktord by zahfniala mozZ-
nost Organizéacie poskytnit jej agentom
obmedzent ochranu, spocivajicu v podani
zaloby v ich mene o ndhradu Skody utr-
penej za danych okolnosti. Podla medzi-
narodného prava, tieto pravomoci musia
Organizéacii vyplyvat z Charty implicit-
ne, pretoze sU nevyhnutné pre plnenie
jej povinnosti hoci vyslovne nie su

v Charte uvedené. Tento princip préava
bol aplikovany Stdlym dvorom medzind-
rodnej spravodlivosti vo vztahu

k Medzindrodnej organizacii préce

v jeho poradnom stanovisku ¢. 13 z 23.
jula *183 1926 (series B., No. 13, p.
18) a musi byt aplikovany aj v pripade
OSN.




to the United Nations.

Having regard to its purposes and
functions already referred to, the
Organization may find it necessary,
and has in fact found it necessary,
to entrust its agents with important
missions to be performed in disturbed
parts of the world. Many missions,
from their very nature, involve the
agents in unusual dangers to which
ordinary persons are not exposed. For
the same reason, the injuries suf-
fered by its agents in these circum-
stances will sometimes have occurred
in such a manner that their national
State would not be justified in
bringing a claim for reparation on
the ground of diplomatic protection,
or, at any rate, would not feel dis-
posed to do so. Both to ensure the
efficient and independent performance
of these missions and to afford ef-
fective support to its agents, the
Organization must provide them with
adequate protection.

This need of protection for the
agents of the Organization, as a con-
dition of the performance of its
functions, has already been realized,
and the Preamble to the Resolution of
December 3rd, 1948 (supra, p. 175),
shows that this was the unanimous
view of the General Assembly.

For this purpose, the Members of the
Organization have entered into cer-
tain undertakings, some of which are
in the Charter and others in comple-
mentary agreements. The content of
these undertakings need not be de-
scribed here; but the Court must
stress the importance of the duty to
render to the Organization 'every
assistance' which is accepted by the
Members in Article 2, paragraph 5, of
the Charter. It must be noted that
the effective working of the Organi-
zation-the accomplishment of its
task, and the independence and effec-
tiveness of the work of its agents-
require that these undertakings
should be strictly observed. For that
purpose, it is necessary that, when
an infringement occurs, the Organiza-
tion should be able to call upon the
responsible State to remedy its de-
fault, and, in particular, to obtain
from the State reparation for the
damage that the default may have
caused to its agent.

Organizéacia s ohladom na svoj ucel

a ulohy, na ktoré uz bolo poukézané,
méZze povazovat za potrebné,

a v skutoénosti aj povazovala za po-
trebné, zverovat svojim zastupcom plne-
nie délezitych misii v narusSenych c¢as-
tiach sveta. Mnohé misie zo svojej pod-
staty vystavuju agentov nezvycajnym
nebezpedenstvam, ktorym oby¢ajni ITudia
¢elit nemusia. Z toho istého ddévodu k
zraneniam, ktoré utrpeli agenti za
tychto okolnosti, mohlo ddéjst takym
spdsobom, Ze ich domovské Staty by ne-
boli opravnené vzniest narok pre ndhra-
du Skody na poli diplomatickej ochrany
alebo by sa S$taty necitili disponované
na ich uplatnenie. Tak pre zabezpecenie
efektivneho a nezavislého vykonu tychto
uloh, ako aj v zaujme efektivnej podpo-
ry svojich zastupcov, musi Organizéacia
svojim zastupcom poskytnut adekvatnu
ochranu.

Tato potreba ochrany zastupcov Organi-
zadcie, ako podmienka vykonu jej tloh,
je uz znadma a preambula rezolucie z 3.
decembra 1948 (supra, p. 175) ukédzala,
Zze je to jednomyselny nazoro Valného
zhromazdenia.

Z tohto dévodu c¢lenovia Organizécie
prijali niekolko z&vazkov, z ktorych su
niektoré sucastou Charty OSN a ostatné
v doplnujtcich dohodach. Obsah tychto
zavadzkov tu nemusi byt opisany; Sud
vsak musi zddéraznit vyznam povinnosti
poskytnat Organizédcii ,vsetku stdéin-
nost", ktord je prijatéd c¢lenmi

a zakotvend v ¢l. 2, odsek 5 Charty
OSN. Je nutné poznamenat, ze efektivne
fungovanie Organizacie -naplfianie jej
uloh a nezéavislost a efektivita prace
jej zastupcov, vyzaduje striktné dodr-
ziavanie danych zavédzkov. Pre tento
ucel je nevyhnutné, aby Organizacia

v pripade, Ze dbéjde k porusSeniu zavaz-
ku, mala moznost vyzvat prislusny S$tat,
aby napravil svoje zlyhanie a najméa
ziskat od zodpovedného Statu ndhradu
Skody, ktoru spdsobil jej zéastupcovi.




In order that the agent may perform
his duties satisfactorily, he must
feel that this protection is assured
to him by the Organization, and that
he may count on it. To ensure the
independence of the agent, and, con-
sequently, the independent action of
the Organization itself, it is essen-
tial that in performing his duties he
need not have to rely on any other
protection than that of the Organiza-
tion (save of course for the more
direct and immediate protection due
from the State in whose territory he
may be). In particular, he should not
have to rely on the protection of his
own State. If he had to rely on that
State, his independence might well be
compromised, contrary to the princi-
ple applied by Article 100 of the
Charter. And lastly, it is essential
that-*184 whether the agent belongs
to a powerful or to a weak State; to
one more affected or less affected by
the complications of international
life; to one in sympathy or not in
sympathy with the mission of the
agent-he should know that in the per-
formance of his duties he is under
the protection of the Organization.
This assurance 1s even more necessary
when the agent is stateless.

Upon examination of the character of
the functions entrusted to the Organ-
ization and of the nature of the mis-
sions of its agents, it becomes clear
that the capacity of the Organization
to exercise a measure of functional
protection of its agents arises by
necessary intendment out of the Char-
ter.

The obligations entered into by
States to enable the agents of the
Organization to perform their duties
are undertaken not in the interest of
the agents, but in that of the Organ-
ization. When it claims redress for a
breach of these obligations, the Or-
ganization is invoking its own right,
the right that the obligations due to
it should be respected. On this
ground, it asks for reparation of the
injury suffered, for 'it is a princi-
ple of international law that the
breach of an engagement involves an
obligation to make reparation in an
adequate form'; as was stated by the
Permanent Court in its Judgment No. 8
of July 26th, 1927 (Series A., No. 9,
p. 21). In claiming reparation based
on the injury suffered by its agent
the Organization does not represent

Na to, aby zastupca mohol vykonéavat
svoje Ulohy uspokojivo, musi si byt
vedomy, Ze na ochranu poskytovanu Orga-
nizdciou sa mbéZe spolahntt. Aby bola
zaistend nezéavislost zéastupcu, a teda
aj nezavislost samotnych akcii Organi-
zacie, je ddbélezité, aby sa pri vykone
svojej funkcie nemusel spoliehat na inu
ochranu (samozrejme s vynimkou priamej
a bezprostrednej ochrany sStatu, na uze-
mi ktorého ju vykondva). Najmd by sa
nemal spoliehat na ochranu svojho
vlastného Statu. Ak by sa na nu musel
spoliehat, jeho nezavislost by mohla
byt ohrozend, a to by bolo v rozpore so
zadsadou uvedenou v ¢1l. 100 Charty OSN.
Na koniec, je nevyhnutné, aby *184 ten-
to agent - ¢i uzZz pochéddza zo silného
alebo slabého Statu, zo Statu viac ¢i
menej postihnutého problémami medzind-
rodného zivota, sympatizujticeho alebo
nesympatizujliceho s misiou zastupcu -
vedel, Ze pri plneni svojich tloh je
pod ochranou Organizéacie. Obzvlast ne-
vyhnutné je takéto uistenie pri agento-
vi bez Stédtnej prislusnosti.

Pri skumani charakteru uloh zverenych
Organizéacii, ako aj povahy misii jej
zastupcov je zrejmé, Ze spdsobilost
Organizéacie vykonadvat opatrenia funk-
¢nej ochrany jej zastupcov vznikéa

z nevyhnutného zameru vyplyvajuceho
priamo z ustanoveni Charty

zavazky preberané sStatmi tak, aby umoz-
nili agentom Organizacie plnenie ich
povinnosti, neboli prijaté v zdujme
agentov, ale v zdujme Organizacie.

Pri uplatneni néaroku z porusenia tychto
zadvazkov Organizéacia vyuZiva Jjej vlast-
né opravnenie, opravnenie, aby boli
zdvazky vo¢i nej redpektované. Z tohto
dévodu Ziada o ndhradu spdsobenej Sko-
dy, pretoZe ,je principom medzindrodné-
ho préava, Ze poruSenie jedného zavéazku
zahfnia nésledny zavazok odSkodnenia

v primeranej forme; ako bolo stanovené
Stadlym sudom v jeho rozsudku ¢. 8 z 26.
jula 1927 (series A., No.9, p.21). Pri
uplatneni si néhrady $kody, ktoréa
vznikla ujmou utrpenou jej zastupcom
nezastupuje Organizacia zastupcu, ale
uplatrniuje si svoje vlastné pravo, pravo
na zabezpecenie respektovania zavazkov
prevzatych voc¢i Organizéacii.




the agent, but is asserting its own
right, the right to secure respect
for undertakings entered into towards
the Organization.

Having regard to the foregoing con-
siderations, and to the undeniable
right of the Organization to demand
that its Members shall fulfil the
obligations entered into by them in
the interest of the good working of
the Organization, the Court is of the
opinion that, in the case of a breach
of these obligations, the Organiza-
tion has the capacity to claim ade-
quate reparation, and that in as-
sessing this reparation it is author-
ized to include the damage suffered
by the victim or by persons entitled
through him.

The question remains whether the
Organization has 'the capacity to
bring an international claim against
the responsible de jure or de facto
government with a view to obtaining
the reparation due in respect of the
damage caused (a) to the United Na-
tions, (b) to the victim or to per-
sons entitled through him' when the
defendant State is not a member of
the Organization.

In considering this aspect of Ques-
tion I (a) and (b), it is necessary
to keep in mind the reasons which
have led the Court to give an affirm-
ative answer to it when the defendant
State is a Member of the Organiza-
tion. It has now been established
that the Organization has capacity to
bring claims on the international
*185 plane, and that it possesses a
right of functional protection in
respect of its agents. Here again the
Court is authorized to assume that
the damage suffered involves the re-
sponsibility of a State, and it is
not called upon to express an opinion
upon the various ways in which that
responsibility might be engaged.

Accordingly the question is whether
the Organization has capacity to
bring a claim against the defendant
State to recover reparation in re-
spect of that damage or whether, on
the contrary, the defendant State,
not being a member, is justified in
raising the objection that the Organ-
ization lacks the capacity to bring

S ohladom na vy3$sie uvedené Uvahy

a nepopieratelné pravo Organizacie po-
zadovat, aby jej c¢lenovia plnili povin-
nosti prijaté za ucelom dobrého fungo-
vania Organizéacie, Sud je toho nézoru,
ze v pripade porusenia tychto povinnos-
ti, Organizacia ma spdsobilost pozZado-
vat adekvatnu ndhradu Skody a pri posu-
dzovani tejto ndhrady je opravnend za-
hrnat aj Skodu spdsobent obeti alebo
osobam opravnenym prostrednictvom nej.

Otézkou ale ostéva, ¢i Organizacia ma
,Sspdsobilost uplatnit narok podla me-
dzindrodného prava voc¢i zodpovednej de
jure alebo de facto vladde s cielom zis-
kat odSkodnenie za Skody spdsobené (a)
Organizéacii, (b) obeti alebo osobam nou
opravnenym"“, ked Zalovany Stat nie je
¢lenom Organizéacie.

Pri posudzovani tohto aspektu otéazky I
(a) a (b) je nevyhnutné mat na pamati
dévody, ktoré viedli Sud k podaniu
kladnej odpovede na danu otazku

v pripade, ak Zalovany Stat je c¢lenom
Organizéacie. V tomto pripade bolo zis-
tené, Ze Organizédcia mé& spdsobilost
vzniest nédrok na medzindrodnom *185
poli a Ze m& pravo poskytnut funkénu
ochranu je]j zastupcom. Tu je opat Suad
opravneny predpokladat, Ze spdsobené
S§koda zahfnia situdciu predpokladajtcu
zodpovednost S$tatu, a Sud nie je vyzy-
vany k tomu, aby vyjadril nézor

k réznym spdsobom, ktorymi mbéze byt
tdto zodpovednost naplnena.

Preto je otazkou, ¢i Organizéacia mé
spdsobilost uplatnit si narok proti
Stdtu o ndhradu zodpovedajucu skode
alebo ¢i naopak zalovany Stat, ktory
nie je jej clenom, Jje opravneny vzniest
namietku, Ze Organizadcia neméd& dostatok
spbsobilosti na uplatnenie si takého
ndroku podla medzindrodného prava.

V takomto pripade je nazorom Sudu, ze




an international claim. On this
point, the Court's opinion is that
fifty States, representing the vast
majority of the members of the inter-
national community, had the power, in
conformity with international law, to
bring into being an entity possessing
objective international personality,
and not merely personality recognized
by them alone, together with capacity
to bring international claims.

Accordingly, the Court arrives at
the conclusion that an affirmative
answer should be given to Question I
(a) and (b) whether or not the de-
fendant State is a Member of the
United Nations.

Question II is as follows:

'In the event of an affirmative re-
ply on point I (b), how is action by
the United Nations to be reconciled
with such rights as may be possessed
by the State of which the victim is a
national?'

The affirmative reply given by the
Court on point I (b) obliges it now
to examine Question II. When the vic-
tim has a nationality, cases can
clearly occur in which the injury
suffered by him may engage the inter-
est both of his national State and of
the Organization. In such an event,
competition between the State's right
of diplomatic protection and the Or-
ganization's right of functional pro-
tection might arise, and this is the
only case with which the Court is
invited to deal.

In such a case, there is no rule of
law which assigns priority to the one
or to the other, or which compels
either the State or the Organization
to refrain from bringing an interna-
tional claim. *186 The Court sees no
reason why the parties concerned
should not find solutions inspired by
goodwill and common sense, and as
between the Organization and its Mem-
bers it draws attention to their duty
to render 'every assistance' provided
by Article 2, paragraph 5, of the
Charter.

Although the bases of the two claims
are different, that does not mean
that the defendant State can be com-

patdesiat Stdtov reprezentujlucich drvi-
vl vacésinu ¢lenov medzindrodného spolo-
C¢enstva bolo opravnenych, v stlade

s medzindrodnym préavom, vytvorit entitu
poZivajucu objektivnu medzindrodnt sub-
jektivitu - nie len subjektivitu uznéa-
vant samotnymi ¢lenskymi Stédtmi - spolu
so spbsobilostou uplatrnovat naroky pod-
Ta medzindrodného préava.

Preto Sud dospel k zaveru, Ze na pred-
metnd otéazku (a) aj (b) by mala byt
danéd kladnad odpoved, ¢i uz pdjde o Stat
ktory je alebo nie je ¢lenom OSN.

Otéazka II znie:

»V pripade kladnej odpovede na bod
I(b), ako treba postup Organizéacie
uviest do stladu s préavami, ktoré mdzu
prislachat Stéatu, ktorého Stétnym pri-
sluSnikom je obet?

Kladné odpoved Stdu na bod I(b) ho za-
vazuje k preskumaniu otéazky II. Ak mé
obet Statnu prislusSnost, zjavne sa mdzZu
vyskytnit pripady, kedy nim utrpena
Skoda mdze zahrnut zdujem ako domovské-
ho s$téatu, tak aj Organizacie. V takomto
pripade mbéze vzniknut konkurencia medzi
opravnenim Statu poskytnut diplomaticku
ochranu a pravom Organizacie na funként
(sluzobnu - pozndmka prekl.) ochra-

nu. Sudny dvor bol poziadany, aby sa
vysporiadal préave s touto situédciou.

V tomto pripade neexistuje Ziadne prav-
ne pravidlo, ktoré by stanovilo priori-
tu jedného ¢i druhého, alebo ktoré nuti
S§tat alebo Organizaciu k upusteniu od
uplatnenia medzindrodného naroku. *186
Sud nevidi ziadny dévod, preco by za-
¢astnené strany nemali nédjst riesenie
na zaklade dobrej vbéle a zdravého rozu-
mu, a vo vztahu medzi Organizaciou

a C¢lenskymi Statmi upozornuje na ich
povinnost poskytnut ,vSetku sucinnost™
stanovenu ¢lankom 2, odsek 5 Charty
OSN.

Aj ked zédklady obidvoch nédrokov st od-
1i8né, to neznamenéd, Ze Zalovany S$tat
je povinny zaplatit nadhradu spdsobenej




pelled to pay the reparation due in
respect of the damage twice over.
International tribunals are already
familiar with the problem of a claim
in which two or more national States
are interested, and they know how to
protect the defendant State in such a
case.

The risk of competition between the
Organization and the national State
can be reduced or eliminated either
by a general convention or by agree-
ments entered into in each particular
case. There is no doubt that in due
course a practice will be developed,
and it is worthy of note that already
certain States whose nationals have
been injured in the performance of
missions undertaken for the Organiza-
tion have shown a reasonable and co-
operative disposition to find a prac-
tical solution.

The question of reconciling action
by the Organization with the rights
of a national State may arise in an-
other way; that is to say, when the
agent bears the nationality of the
defendant State.

The ordinary practice whereby a
State does not exercise protection on
behalf of one of its nationals
against a State which regards him as
its own national, does not constitute
a precedent which is relevant here.
The action of the Organization is in
fact based not upon the nationality
of the victim but upon his status as
agent of the Organization. Therefore
it does not matter whether or not the
State to which the claim is addressed
regards him as its own national, be-
cause the question of nationality is
not pertinent to the admissibility of
the claim.

In law, therefore, it does not seem
that the fact of the possession of
the nationality of the defendant
State by the agent constitutes any
obstacle to a claim brought by the
Organization for a breach of obliga-
tions towards it occurring in rela-
tion to the performance of his mis-
sion by that agent.

*187 FOR THESE REASONS,

Skody dvakrdt. Medzinarodné tribundly
st uz obozndmené s problémom néaroku,

v ktorom su zainteresované dva alebo
viac domovskych Stéatov, a vedia, ako
ochréanit Zalovany Stat v takychto pri-
padoch.

Riziko konkurencie medzi Organizaciou

a domovskym Stdtom mbézZe byt obmedzené
alebo eliminované na zaklade vSeobecné-
ho dohovoru alebo dohodami uzatvorenymi
v kazdom jednotlivom pripade. Niet po-
chyb o tom, Ze v primeranej dobe sa
vyvinie prakticky postup, pricom za
zmienku stoji, Ze niektoré Staty, kto-
rych Statni prislusnici boli pri vykone
misii vykonavanych pre Organizdciu po-
Skodeni, preukdzali rozumné

a kooperativne snahy smerujice

k ndjdeniu praktického riesSenia.

Otézka zladenia postupu Organizacie

s pravami narodnych Stétov mbéze vznik-
nat aj v inom pripade, a to ked je za-
stupca Statnej prislusnosti Zalovaného
Statu.

BeZna prax, kedy 3$tat nevykondva ochra-
nu v mene jedného zo svojich Statnych
prislusnikov voc¢i Stétu, ktory ho pova-
zuje za jeho vlastného Statneho pri-
slusnika, nepredstavuje relevantny pre-
cedens. Konanie Organizacie nie je za-
loZené na Statnej prisludnosti poskode-
ného, ale na jej statuse zastupcu Orga-
nizacie. NezéleZi na tom, ¢i sStat, kto-
rému je narok adresovany, povazuje obet
za vlastného Stéatneho prislusnika, pre-
toZe otédzka Statnej prislusnosti nie je
pre pripustnost naroku relevantna.

V prave sa preto neprihliada na fakt,
ze obet mé& Statnu prislus-

nost Zalovaného S$tétu, pretoZe to ne-
predstavuje prekdzku pre uplatnenie
nadroku Organizaciou pre porusSenie po-
vinnosti voc¢i nej, ku ktorému dochédza
pri vykondvani misie jej zéastupcomn.

*187 Na zaklade tychto dévodov,




The Court is of opinion Dospel sud k tomuto nézoru

On Question I (a): Na otazku I (a):

(i) unanimously, (1) Jednomyselne,
V pripade, ak nejaky zastupca Organiza-
cie pri plneni svojich povinnosti utrpi
ujmu za okolnosti majlcich za nasledok
zodpovednost ¢lenského Statu, OSN ako
medzindrodnd organizdcia mé& spdsobilost
uplatnit narok podla medzindrodného
prava voci de jure alebo de facto zod-
povednej vlade za ucelom ziskania od-
Skodnenia vzhladom na S$kodu spdsobent
Organizéacii spojenych narodov.

That, in the event of an agent of
the United Nations in the performance
of his duties suffering injury in
circumstances involving the responsi-
bility of a Member State, the United
Nations as an Organization has the
capacity to bring an international
claim against the responsible de jure
or de facto government with a view to
obtaining the reparation due in re-
spect of the damage caused to the
United Nations.

(ii) unanimously, (ii) Jednomyselne,

That, in the event of an agent of V pripade, ak nejaky zastupca Organiza-
the United Nations in the performance | cie pri plneni svojich povinnosti utrpi
of his duties suffering injury in ujmu za okolnosti majlcich za nésledok
circumstances involving the responsi- | zodpovednost Statu, ktory nie je Clenom
bility of a State which is not a mem- | Organizacie, OSN ako Organizacia ma
ber, the United Nations as an Organi- spdsobilost uplatnit nédrok podla medzi-
zation has the capacity to bring an narodného prava voc¢i zodpovednej de
international claim against the re- facto alebo de jure vlade za ucelom
sponsible de jure or de facto govern- | ziskat odSkodnenie vzhladom na Skodu
ment with a view to obtaining the spésobenu Organizacii spojenych naro-

reparation due in respect of the dam- | dov.
age caused to the United Nations.

On Question I (b): Na otazku I (b):

(1) by eleven votes against four, (i) Jedenadstimi hlasmi proti Sty-
rom,

That, in the event of an agent of
the United Nations in the performance |V pripade, ak zastupca Organizacie pri

of his duties suffering injury in plneni svojich povinnosti utrpi ujmu za
circumstances involving the responsi- | okolnosti majtcich za nasledok zodpo-
bility of a Member State, the United | vednost &lenského Statu, OSN ako Orga-
Nations as an Organization has the nizdcia m& spésobilost uplatnit narok
capacity to bring an international podla medzindrodného prava vo&i de jure

claim against the responsible de jure | alebo de facto zodpovednej vlade za
or de facto government with a view to | i8elom ziskat od3kodnenie vzhladom na

obtaining the reparation due in re- Skodu spdsobenti obeti alebo osobam fiou
spect of the damage caused to the opravnenym.
victim or to persons entitled through
him.
(ii) by eleven votes against four, (ii) Jedenastimi hlasmi proti Sty-
rom,

That, in the event of an agent of
the United Nations in the performance
of his duties suffering injury in
circumstances involving the responsi-
bility of a State which is not a mem-
ber, the United Nations as an Organi-
zation has the capacity to bring an
international claim against the re-

V pripade, ak zastupca Organizécie pri
plneni svojich povinnosti utrpi ujmu za
okolnosti majucich za nasledok zodpo-
vednost Statu, ktory nie je ¢lenom Or-
ganizéacie, OSN ako Organizacia mé& spbd-
sobilost vzniest medzindrodny narok
voCi de jure alebo de facto zodpovednej




sponsible de jure or de facto govern- | vliadde za ucelom ziskat odSkodnenie

ment with a view to obtaining the v dbésledku Skody spdsobenej obeti alebo
reparation due in respect of the dam- | osobédm opravnenym prostrednictvom nej.
age caused to the wvictim or to per-
sons entitled through him.

*188 On Question II:
*188 Na otéazku II:

By ten votes against five, Desiatimi hlasmi proti piatim,
When the United Nations as an Organ-
ization is bringing a claim for repa-
ration of damage caused to its agent,
it can only do so by basing its claim
upon a breach of obligations due to
itself; respect for this rule will
usually prevent a conflict between
the action of the United Nations and
such rights as the agent's national
State may possess, and thus bring
about a reconciliation between their
claims; moreover, this reconciliation
must depend upon considerations ap-
plicable to each particular case, and
upon agreements to be made between
the Organization and individual
States, either generally or in each
case.

Ked OSN ako Organizécia uplatni néarok
na nahradu 3kody spdsobenej jej zastup-
covi, mbéZe tak urobit len na zéklade
jej naroku vyplyvajuceho z porusenia
zavazkov v jej prospech (voc&i nej);
respektovanie tohto pravidla zvycajne
zabrani konfliktu medzi postupom OSN

a takymi pravami jej zastupcu, ktoré mu
mbdze poskytnut Stat, ktorého je Statnym
prislusnikom, a taktieZ mbéZe zostladit
ich naroky; navyse, toto zladenie zavi-
si od uvah aplikovatelnych v kazdom
konkrétnom pripade a na dohodéch medzi
OSN a individuélnymi statmi, bud vse-
obecne alebo pre kazdy pripad osobitne.

Done in English and French, the Eng-
lish text being authoritative, at the | Vyhotovené v anglickom a francuzskom

Peace Palace, The Hague, this elev- jazyku, anglickd verzia je smerodajna,
enth day of April, one thousand nine Peace palace, Hague, 11. aprila 1949,
hundred and forty-nine, in two cop- v dvoch képiach, z ktorych jedna Jje
ies, one of which will be placed in umiestnend v archive Sudu a druh& odo-
the archives of the Court and the sland generalnemu tajomnikovi OSN.

other transmitted to the Secretary-
General of the United Nations.

(Signed) BASDEVANT, President.

(Signed) E. HAMBRO, Registrar.




