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Jurisdiction of the Court to give the advisory opinion requested.(Prdvomoc Stidu podat’
pozadovany poradny posudok)

Article 65, paragraph 1, of the Statute(Cldnok 65 odsek 1Statiitu) —Article 96, paragraph 1, of
the Charter(Cldnok 96 odsek 1 Charty) —Power of General Assembly to request advisory
opinions(Pravomoc Valného zhromaZdenia fiadat’ poradné posdoky) — Articles 10 and 11 of the
Charter(Clanky 10 a 11 Charty) — Contention that General Assembly acted outside its powers under
the Charter (Tvrdenie, fe Valné zhromaZidenie konalo mimo jeho pravomoci na zdklade Charty) —
Article 12, paragraph 1, of the Charter(Cldnok 12 odsek 1 Charty) — Authorization to request an
advisory opinion not limited by Article 12(Oprdvnenie Ziadat’ poradny posudok nie je obmedzené
Clankom 12).

Requirement that the question on which the Court is requested to give its opinion is a "legal
question" (PoZiadavka, aby otazka, na ktorii ma Sud podat’ jeho posudok, bola “prdavnou otizkou”)—
Contention that the act of making a declaration of independence is governed by domestic constitutional
law (Tvrdenie, Ze akt vyhlasenia nezdvislosti sa riadi vnutroStatnym tistavnym pravom) — The Court
can respond to the question by reference to international law without the need to address domestic law
(Stud moie odpovedat’ na otizku s odkazom na medzindrodné pravo bez toho, aby bolo nutné riesit’
vrutrostdtne prdvo) —The fact that a question has political aspects does not deprive it of its character
as a legal question(Fakt, Ze otazka md politické aspekty, ju nezbavuje charakteru pravnej otdzky) —
The Court is not concerned with the political motives behind a request or the political implications
which its opinion may have( Sid sa nezaoberd politickym motivmi Ziadosti alebo politickymi
dosledkami, ktoré méze mat’ jeho posudok).

The Court has jurisdiction to give advisory opinion requested. (Sid md pravomoc podat’
Ziadany poradny posudok).

Discretion of the Court to decide whether it should give an opinion (Uvaha Siidu pri
rozhodovani, & by mal podat’ posudok) .

Integrity of the Court's judicial function (Integrita sidnej funkcie Suidu)— Only "compelling
reasons" should lead the Court to decline to exercise its judicial function (Len “zdvainé dovody” by
mali viest’ Suid k vzdaniu sa vykonu jeho sudnej funkcie)— The motives of individual States which
sponsor a resolution requesting an advisory opinion are not relevant to the Court's exercise of its
discretion (Motivy jednotlivych $titov, ktoré podporujii rezoliciu iadajiicu poradny posudok, nie si
relevantné pre Sud v jeho vivahe) — Requesting organ to assess purpose, usefulness and political
consequences of opinion( Ziadajiici orgdn posidi ticel, ufitoénost’ a politické désledky posudku).

Delimitation of the respective powers of the Security Council and the General Assembly (Vymedzenie

prdavomoci Bezpeénostnej rady a Valného zhromaZdenia)— Nature of the Security Council's involvement in
relation to Kosovo (Povaha zapojenia sa Bezpeénostnej rady vo vzr'ahu ku Kosovu) — Article 12 of the
Charter does not bar action by the General Assembly in respect of threats to international peace and security
which are before the Security Council(Cldnok 12 Charty nezakazuje akciu Valného zhromaZdenia pokial’ ide
0 ohrozenie medzindrodného mieru a bezpecnosti, ktorému celi BR OSN) — General Assembly has taken
action with regard to the situation in Kosovo (Valné zhromazdenie konalo s ohl’adom na situdciu v Kosove).

No compelling reasons for Court to use its discretion not to give an advisory opinion (Ziadne zdvainé dévody

nevedu Sud k tivahe nepodat’ poradny posudok).

Scope and meaning of the question (Rozsah a vyznam otdzky).



Text of the question in General Assembly resolution 63/3 (Text otizky v rezolicii Valného
zhromaZdenia 63/3) —Power of the Court to clarify the question (Pravomoc Sudu vyjasnit’ otdzku) —No need
to reformulate the question posed by the General Assembly(Nie je potrebné preformulovat’ otazku poloZeni
Valnym zhromazdenim) —For the proper exercise of its judicial function, the Court must establish the identity
of the authors of the declaration of independence(Pre riadny vykon svojej sudnej funkcie musi Sud ustanovit’
totoZnost’ autorov vyhlisenia nezdvislosti) — No intention by the General Assembly to restrict the Court's
freedom to determine that issue (Ziaden zdujem Valného zhromatdenia obmedzit’ slobodu Stidu rozhodnit’
tito zdleZitost’) — The Court's task is to determine whether or not the declaration was adopted in violation of

v

international law (Ulohou Stidu je zistit’, & vyhldsenie bolo alebo nebolo prijaté v rozpore s medzindarodnym

prdavom).

Factual background.

Framework for interim administration of
Kosovo put in place by the Security Council —
Security Council resolution 1244 (1999) —
Establishment of the United Nations Interim
Administration Mission in Kosovo (UNMIK) — Role
of Special Representative of the Secretary-General —
"Four pillars* of the UNMIK régime —
Constitutional Framework for Provisional Self-
Government —Relations between the Provisional
Institutions of Self-Government and the Special
Representative of the Secretary-General.

Relevant events in the final status process —
Appointment by Secretary-General of Special Envoy
for the future status process for Kosovo — Guiding
Principles of the Contact Group — Failure of
consultative process — Comprehensive Proposal for
the Kosovo Status Settlement by Special Envoy —
Failure of negotiations on the future status of Kosovo
under the auspices of the Troika — Elections held for
the Assembly of Kosovo on 17 November 2007 —
Adoption of the declaration of independence on 17
February 2008.

* *

Whether the declaration of independence is in
accordance with international law.

No  prohibition of  declarations  of
independence according to State practice —
Contention that prohibition of unilateral declarations
of independence is implicit in the principle of
territorial integrity — Scope of the principle of
territorial integrity is confined to the sphere of
relations between States —No general prohibition
may be inferred from the practice of the Security
Council with regard to declarations of independence
— Issues relating to the extent of the right of self-
determination and the existence of any right of
"remedial secession" are beyond the scope of the
question posed by the General Assembly.

Skutkovy ramec

Rdamec pre docasnu spravu Kosova zavedeny
Bezpecnostna rada OSN- Rezoliiciou Bezpecnostnej
Rady 1244  (1999)-  ZaloZenie = Docasnej
administrativnej  misie  Organizdacie — Spojenych
ndarodov v Kosove (UNMIK)- Uloha osobitného
splnomocnenca  generdlneho  tajomnika- ,,Styri
piliere rezimu UNMIK- Ustavny rimec docasnej
samospravy- Vztahy medzi docasnymi instituciami
samospravy a osobitnym splnomocnencom
generalneho tajomnika.

Vyznamné udalosti vV procese o konecnom statuse-
Vymenovanie zvldstneho vyslanca pre proces
0 konecnom statuse Kosova generdalnym tajomnikom
— Hiavné zasady kontaktnej skupiny- Zlyhanie
konzultacného procesu- Komplexny Navrh pre
urovhanie statusu Kosova zvidstneho vyslanca-
Neuspech rokovani o budiicom statuse Kosova pod
vedenim Troiky- Volby pod vedenim Kosovského

zhromazdenia  17. Novembra 2007- Prijatie
Vyhlasenia nezavislosti 17. Februara 2008.
Ci Je vyhldsenie nezavislosti v sulade

S medzinarodnym pravom.

Ziadny zdkaz deklardcii nezavislosti podla praxe
Statov- Tvrdenie, Ze zdakaz jednostranného vyhlasenia
nezavislosti je implicitne obsiahnuty v principe
uzemnej celistvosti- Rozsah principu vzemnej
celistvosti je obmedzeny na oblast vztahov medzi
Statmi- Z praxe Bezpecnostnej rady nemoze byt
odvodeny vseobecny zdkaz so zretelom na vyhlasenia
nezavislosti- Zalezitosti tykajice sa rozsahu prava na
Sebaurcenie  a existencie  prdva  ,ndpravného
odtrhnutia“ su mimo rozsahu otizky poloZenej
Valnym zhromazdenim.

medzinarodné neobsahuje

Vseobecné pravo
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General international law contains no
applicable  prohibition  of  declarations  of
independence — Declaration of independence of17
February 2008 did not violate general international
law.

Security Council resolution 1244 and the
Constitutional Framework — Resolution 1244 (1999)
imposes international legal obligations and is part of
the applicable international law — Constitutional
Framework possesses international legal character
— Constitutional Framework is part of specific legal
order created pursuant to resolution 1244 (1999) —
Constitutional Framework regulates matters which
are the subject of internal law — Supervisory powers
of the Special Representative of the Secretary-
General — Security Council resolution 1244 (1999)
and the Constitutional Framework were in force and
applicable as at 17 February 2008 —Neither of them
contains a clause providing for termination and
neither has been repealed — The Special
Representative of the Secretary-General continues to
exercise his functions in Kosovo.

Security Council resolution 1244 (1999) and
the Constitutional Framework form part of the
international law to be considered in replying to the
question before the Court.

Interpretation of Security Council resolutions
— Resolution 1244  (1999) established an
international civil and security presence in Kosovo —
Temporary suspension of exercise of Serbia's
authority flowing from its continuing sovereignty
over the territory of Kosovo — Resolution 1244
(1999) created an interim régime — Object and
purpose of resolution 1244 (1999).

Identity of the authors of the declaration of
independence — Whether the declaration of
independence was an act of the Assembly of Kosovo
— Authors of the declaration did not seek to act
within the framework of interim self-administration
of Kosovo —Authors undertook to fulfil the
international obligations of Kosovo — No reference
in original Albanian text to the declaration being the
work of the Assembly of Kosovo — Silence of the
Special Representative of the Secretary-General —
Authors of the declaration of independence acted
together in their capacity as representatives of the
people of Kosovo outside the framework of the
interim administration.

Whether or not the authors of the declaration
of independence acted in violation of Security
Council resolution 1244 (1999) — Resolution 1244
(1999) addressed to United Nations Member States
and organs of the United Nations — No specific
obligations addressed to other actors — The
resolution did not contain any provision dealing with

nezavislosti-

2008

aplikovatelny  zdkaz  deklaracii
Vyhlasenie nezavislosti zo 17. Februadra
neporusilo vseobecné medzinarodné pravo.

Rezoliicia Bezpecnostnej rady 1244 a Ustavny
rdmec-  Rezolucia 1244  (1999)  stanovuje
Medzindrodné  pravmne  zavdizky aje  castou
aplikovatelného medzindrodného prava- Ustavny
ramec md medzindrodnopravau povahu- Ustavny
ramec je sucastou osobitného pravneho poriadku
vytvoreného na zdklade rezolicie 1244 (1999)-
Ustavny ramec reguluje zdleZitosti, ktoré sii
predmetom  vnutroStatneho  prava-  Kontrolné
pravomoci osobitného splnomocnenca generdlneho
tajomnika- Rezolucia Bezpecnostnej rady 1244
(1999) a Ustavny ramec boli platné ku 12. februdru
2008- Ani jedno znich neobsahuje ustanovenie
0 ukonceni ani zruSeni- Osobitny splnomocnenec
generalneho tajomnika pokracuje vo vykone svojej
funkcie v Kosove.

Rezolicia  Bezpecnostnej Rady 1244  (1999)
a Ustavny ramec tvoria cast medzindrodného prava,
ktory je potrebné zvazit' v ramci odpovedi na otdazky
polozené Sudu.

Vyklad rezolucii Bezpecnostnej rady — Rezolucia

1244 (1999) zaloZila  medzinarodné  civilné
a bezpecnostné zbory v Kosove- Docasne
pozastavenie  Srbskej moci  wvyplhvajicej  z

pretrvavajucej suverenity nad uzemim Kosova-
Rezolucia 1244 (1999) vytvorila docasny reZim-
Objekt a ciel’ rezolicie 1244 (1999).

Totoznost autorov  vyhlisenia —nezavislosti-  Ci
vyhldsenie nezavislosti bolo aktom Kosovského
zhromazdenia - Autori vyhldsenia sa nesnazili konat
Vramci docasnej samospravy Kosova- Autori sa
zaviazali naplnit medzinarodné zavizky Kosova-
Ziadny odkaz v origindlnom albdnskom texte na
vyhlasenie, ze vyhlasenie je pracou Kosovského
zhromazdenia- Micanie osobitného splnomocnenca
generdlneho tajomnika- Autori vyhlasenia
nezavislosti konali spolocne vo svojej funkcii ako
reprezentanti kosovského ludu mimo ramca docasnej
spravy.

Ci autori vyhlasenia nezavislosti konali alebo
nekonali v rozpore s rezoliiciou Bezpecnostnej Rady
1244 (1999)- Rezoliicia 1244 (1999) urcend clenskym
Statom Organizacie spojenych ndarodov a organom
OSN- Ziadne osobitné povinnosti adresované inym
subjektom- Rezoliicia neobsahuje Ziadne ustanovenie
tkajuce sa konecného statusu Kosova- Bezpecnostna
Rada si nevyhradila konecné rozhodnutie o situacii
v Kosove- Rezolucia Bezpecnostnej Rady 1244 (1999)




the final status of Kosovo — Security Council did not
reserve for itself the final determination of the
situation in Kosovo — Security Council resolution
1244 (1999) did not bar the authors of the
declaration of 17 February 2008 from issuing a
declaration of independence — Declaration of
independence did not violate Security Council
resolution 1244 (1999).

Declaration of independence was not issued
by the Provisional Institutions of Self-Government —
Declaration of independence did not violate the
Constitutional Framework.

Adoption of the declaration of independence
did not violate any applicable rule of international
law.

ADVISORY OPINION

Present: President OWADA; Vice-President TOMKA;
Judges KOROMA, AL-KHASAWNEH,
BUERGENTHAL, SIMMA, ABRAHAM,
KEITH, SEPULVEDA-AMOR,
BENNOUNA, SKOTNIKOV, CANCADO
TRINDADE, YUSUF, GREENWOOD;
Registrar COUVREUR.

On the accordance with international law of
the unilateral declaration of independence in respect
of Kosovo,

THE COURT, composed as above,
gives the following Advisory Opinion:

1. The question on which the advisory opinion
of the Court has been requested is set forth in
resolution 63/3 adopted by the General Assembly of
the United Nations (hereinafter the General
Assembly) on 8 October 2008. By a letter dated 9
October 2008 and received in the Registry by
facsimile on 10 October 2008, the original of which
was received in the Registry on 15 October 2008, the
Secretary-General of the United Nations officially
communicated to the Court the decision taken by the
General Assembly to submit the question for an
advisory opinion. Certified true copies of the English
and French versions of the resolution were enclosed
with the letter. The resolution reads as follows:

"The General Assembly,

Mindful of the purposes and principles of the United
Nations,

Bearing in mind its functions and powers
under the Charter of the United Nations,

Recalling that on 17 February 2008 the

nezabranila autorom vyhlasenia zo 17. Februdra
2008 vo vydani vyhlasenia nezavislosti- Vyhldsenie
nezavislosti neporusovalo Rezoluciu Bezpecnostnej
Rady 1244 (1999).

Vyhlasenie nezavislosti nebolo vydana Docasnymi
inStitutmi  samospravy-  Vyhldsenie nezavislosti
neporusovalo Ustavny ramec.

Prijatie vyhldsenia nezavislosti neporusovalo Ziadne
pravidlo medzindrodného prava.

PORADNY POSUDOK

Pritomni:  Prezident OWADA, viceprezident
TOMKA, sudcovia KOROMA, AL-KHASAWNEH,
BUERGENTHAL, SIMMA, ABRAHAM, KEITH,
SEPULVEDA-AMOR, BENNOUNA, SKOTNIKOV,
CANCADO TRINDADE, YUSUF, GREENWOOD;
Sudny tajomnik(sekretariat) COUVREUR.

Na otazku saladu jednostranného  vyhlasenia
nezavislosti s medzinarodnom pravom, ¢o sa tyka
Kosova,

SUD, v zlozeni uvedenom vyssie,

podava nasledujuci poradny posudok:

1. Otazka, na zodpovedanie ktorej bol podany

poradny posudok Stdu, je uvedend V rezoltcii 63/3
prijatej  Valnym  zhromazdenim  Organizacie
spojenych narodov (d’alej len Valné zhromazdenie)
dna 8. oktobra 2008. Listom datovanym 9. oktobra
2008 a prijatym faxom do registra (na sekretariat) 10.
oktobra 2008, original ktorého bol prijaty do registra
15. oktobra 2008, generalny tajomnik OSN oficialne
oznamil  Stdu  rozhodnutie  prijat¢é  Valnym
zhromazdenim o predlozeni otazky pre poradny
posudok. Overené kopie anglickej a francuzskej
verzie rezolucie boli uzavreté s listom. Rezollcia znie
nasledovne:

,Valné zhromazdenie,

Vedomé si cielov azasad Organizacie Spojenych
narodov,

S ohladom na funkcie a pravomoci vyplyvajice mu
z Charty Organizacie spojenych narodov,

Pripominajuc, ze 17. februara 2008 docCasné institucie
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Provisional Institutions of Self-Government of
Kosovo declared independence from Serbia,

Aware that this act has been received with
varied reactions by the Members of the United
Nations as to its compatibility with the existing
international legal order,

Decides, in accordance with Article 96 of the
Charter of the United Nations to request the
International Court of Justice, pursuant to Article 65
of the Statute of the Court, to render an advisory
opinion on the following question:

'Is the unilateral declaration of independence
by the Provisional Institutions of Self-Government of
Kosovo in accordance with international law?™

2. By letters dated 10 October 2008, the Registrar,
pursuant to Article 66, paragraph 1, of the Statute,
gave notice of the request for an advisory opinion
to all States entitled to appear before the Court.

3. By an Order dated 17 October 2008, in accordance
with Article 66, paragraph 2, of the Statute, the
Court decided that the United Nations and its
Member States were likely to be able to furnish
information on the question. By the same Order,
the Court fixed, respectively, 17 April 2009 as the
time-limit within which written statements might
be submitted to it on the question, and 17 July
2009 as the time-limit within which States and
organizations having presented written statements
might submit written comments on the other
written statements in accordance with Article 66,
paragraph 4, of the Statute.

The Court also decided that, taking account of the
fact that the unilateral declaration of
independence of 17 February 2008 is the subject
of the question submitted to the Court for an
advisory opinion, the authors of the above
declaration were considered likely to be able to
furnish information on the question. It therefore
further decided to invite them to make written
contributions to the Court within the same time-
limits.

4. By letters dated 20 October 2008, the Registrar
informed the United Nations and its
Member States of the Court's decisions and
transmitted to them a copy of the Order. By letter
of the same date, the Registrar informed the
authors of the above-mentioned declaration of
independence of the Court's decisions, and
transmitted to them a copy of the Order.

5. Pursuant to Article 65, paragraph 2, of the Statute,
on 30 January 2009 the
Secretary-General of the United Nations
communicated to the Court a dossier of
documents likely

samospravy Kosova vyhlasili nezavislost’ od Srbska,

Svedomim, Ze tento akt bol ¢lenmi Organizacie
spojenych narodov prijaty sréznymi reakciami
vztahujicimi sa na jeho zluCitelnost’ s existujucim
medzinarodnym pravnym poriadkom,

Rozhoduje, vstlade sc¢lankom 96  Charty
Organizacie spojenych narodov, o podani ziadosti na
Medzinarodny Sudny dvor, aby na zéklade ¢lanku 65
jeho Statatu, vydal poradny posudok na nasledujicu
otazku:

"Je jednostranné vyhlasenie nezavislosti
Docasnych organov samospravy Kosova v sulade
S medzinarodnym pravom? "

2. Listom datovanym 10. oktobra 2008,
Stdny tajomnik, Vv stlade s ¢élankom 66, odsek 1
Statiitu, ozndmil Ziadost o podanie poradného
posudku vsetkym Staitom opravnenym vystupit pred
Sudom.

3. Uznesenim zo dia 17. oktobra 2008, v

sulade s ¢lankom 66 odsek 2 Statatu, Sud rozhodol,
ze Organizacia spojenych narodov a jej ¢lenské Staty
by mohli byt schopné poskytnit’ informacie na dant
otazku.  Rovnakym  uznesenim, Sad  uréil,
Vv nasledovnom poradi, 17. april 2009 ako lehotu pre
predlozenie pisomnych vyhlaseni na danu otazku,
a 17. jul 2009 ako termin(lehotu), do ktorého by Staty
a organizacie, ktoré predniesli pisomné vyhlasenia,
mohli  predlozit pisomné komentare k inym
pisomnym vyjadreniam v stlade s ¢lankom 66 odsek
4 Statutu.
Sud taktiez rozhodol, Ze vzhI'adom na skuto¢nost’, Ze
jednostranné vyhlasenie nezavislosti zo 17. februara
2008 je predmetom otazky polozenej Sudu pre
podanie poradného posudku, autori tohto vyhlasenia
sa povazuju za niekoho, kto je schopny podat
informacie o danej otazke. Preto sa d’alej rozhodol
ich vyzvat, aby Stdu napisali pripomienky
v rovnakom case.

4. Listami z 20. oktobra 2008, Stidny tajomnik
informoval Organizaciu spojenych narodov a jej
¢lenské Staty o rozhodnutiach Sudu a preniesol im
képiu uznesenia. Listami z toho ist¢ho dna, Sudny
tajomnik informoval autorov vysSie spomenutého
vyhlasenia  nezavislosti o rozhodnutiach  Sudu
a preniesol im képiu uznesenia.

5. V stlade s ¢lankom 65 odsek 2 Statitu, 30.
januara 2009, generalny tajomnik OSN odovzdal
Sudu zbierku dokumentov, ktoré mohli ozrejmit
danu otazku. Dokumenty boli nasledne umiestnené




to throw light upon the question. The dossier was
subsequently placed on the Court's website.

6. Within the time-limit fixed by the Court for that

purpose, written statements were filed, in
order of their receipt, by: Czech Republic, France,
Cyprus, China, Switzerland, Romania, Albania,
Austria, Egypt, Germany, Slovakia, Russian
Federation, Finland, Poland, Luxembourg, Libyan
Arab Jamahiriya, United Kingdom, United States
of America, Serbia, Spain, Islamic Republic of
Iran, Estonia, Norway, Netherlands, Slovenia,
Latvia, Japan, Brazil, Ireland, Denmark,
Argentina,
Azerbaijan, Maldives, Sierra Leone and Bolivia.
The authors of the unilateral declaration of
independence filed a written contribution. On 21
April 2009, the Registrar communicated copies
of the written statements and written contribution
to all States having submitted a written
statement, as well as to the authors of the
unilateral declaration of independence.

7. On 29 April 2009, the Court decided to accept the
written statement filed by the Bolivarian Republic
of Venezuela, submitted on 24 April 2009, after
expiry of the relevant time-limit. On 15 May
2009, the Registrar communicated copies of this
written statement to all States having submitted a
written statement, as well as to the authors of the
unilateral declaration of independence.

8. By letters dated 8 June 2009, the Registrar
informed the United Nations and its Member
States that the Court had decided to hold hearings,
opening on 1 December 2009, at which they
could present oral statements and comments,
regardless of whether or not they had submitted
written statements and, as the case may be,
written comments. The United Nations and its
Member States were invited to inform the
Registry, by 15 September 2009, if they intended
to take part in the oral proceedings. The letters
further indicated that the authors of the unilateral
declaration of independence could present an oral
contribution.

By letter of the same date, the Registrar informed the
authors of the unilateral declaration of
independence of the Court's decision to hold
hearings, inviting them to indicate, within the
same time-limit, whether they intended to take
part in the oral proceedings.

9. Within the time-limit fixed by the Court for that
purpose, written comments were filed, in
order of their receipt, by: France, Norway,
Cyprus, Serbia, Argentina, Germany,
Netherlands, Albania, Slovenia, Switzerland,
Bolivia, United Kingdom, United States of
America and Spain. The authors of the unilateral
declaration of independence submitted a written
contribution regarding the written statements.

10. Upon receipt of the above-mentioned written

na internetovej stranke Sudu.

6. V lehote stanovenej sudom, boli predlozené
pisomné vyhlasenia Statov, v poradi, vakom boli
prijaté: Ceské republika, Franctizsko, Cyprus, Cina,
Svajéiarsko, Rumunsko, Albansko, Rakusko, Egypt,

Nemecko, Slovensko, Ruska Federacia, Finsko,
Pol'sko, Luxembursko, Libia (Libyan Arab
Jamabhiriya), Spojené kralovstvo, Spojené S§taty

americké, Srbsko, gpanielsko, Iranska islamska
republika, Estonsko, Norsko, Holandsko, Slovinsko,
Litva, Japonsko, Brazilia, frsko, Dansko, Argentina,
Azerbajdzan, Maledivy, Sierra Leone a Bolivia.
Autori jednostranného vyhlasenia nezavislosti podali
pisomné pripomienky. Dna 21. aprila 2009 poskytol
Sudny tajomnik kopie pisomnych vyjadreni
a pisomnych pripomienok vsSetkym §tatom, ktoré
podali pisomné vyjadrenie, ako aj autorom
jednostranného vyhlasenia nezavislosti.

7. Dna 29. aprila 2009 rozhodol Sud o prijati
pisomného  vyjadrenia  podaného  Bolivijskou
republikou Venezuela, predlozené¢ho 24. aprila 2009,
po uplynuti prislusnej lehoty. Dna 15. maja 2009
poskytol Sudny tajomnik kopie tohto pisomného
vyjadrenia  vSetkym  Staitom, ktoré predlozili
vyjadrenie, ako aj autorom jednostranného vyhlasenia
nezavislosti.

8. Listami datovanymi 8. juna 2009, Sudny

tajomnik informoval Organizaciu spojenych narodov
ajej clenské Staity o tom, ze Sud sa rozhodol
uskutoc¢nit’ Gistne pojednavanie, a to diia 1. decembra
2009, na ktorom mozu ustne predniest svoje
vyjadrenia a komentare, bez ohladu na to, ¢i
predlozili pisomné vyjadrenia, pripadne komentare.
Organizacia spojenych narodov a jej Clenské Staty
boli vyzvané, aby do 15. septembra 2009 informovali
Sudneho tajomnika, ¢i sa zGcastnia ustneho
pojednavania. Listy dalej wuviedli, Zze autori
jednostranného vyhlasenia nezavislosti mézu Ustne
predniest’ svoje pripomienky.
Listom z toho istého dna informoval Stdny tajomnik
autorov  jednostranného vyhlasenia nezavislosti
0 rozhodnuti Sudu uskutocnit’ vysluch, vyzval ich,
aby v rovnakej lehote informovali ¢i maju v imysle
zucastnit’ sa Gstneho pojednavania.

9. V lehote stanovenej Stidom pre tento ucel
boli predlozené pisomné komentare §tatov, tak ako
boli prijaté: Francuzsko, Noérsko, Cyprus, Srbsko,
Argentina, = Nemecko, Holandsko,  Albénsko,
Slovinsko, Svajéiarsko, Bolivia, Spojené kralovstvo,
Spojené  §taty americké a Spanielsko.  Autori
jednostranného vyhlasenia nezavislosti predlozili
pisomny pripomienky SO =zretefom na pisomné
vyjadrenia.

10. Po obdrzani vysSie spomenutych
komentarov a pripomienok, 24. jula 2009, Stadny
tajomnik poskytol ich kopie vSetkym Statom, ktoré
predlozili pisomné vyjadrenie, rovnako ako autorom
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comments and written contribution, the Registrar,
on 24 July 2009, communicated copies thereof to
all States having submitted written statements, as
well as to the authors of the unilateral declaration
of independence.

11. By letters dated 30 July 2009, the Registrar
communicated to the United Nations, and to all of
its Member States that had not participated in the
written proceedings, copies of all written
statements and written comments, as well as the
written contributions of the authors of the
unilateral declaration of independence.

12. By letters dated 29 September 2009, the Registry
transmitted a detailed timetable of the hearings to
those who, within the time-limit fixed for that
purpose by the Court, had expressed their
intention to take part in the aforementioned
proceedings.

13. Pursuant to Article 106 of the Rules of Court, the
Court decided to make the written statements and
written comments submitted to the Court, as well
as the written contributions of the authors of the
unilateral declaration of independence, accessible
to the public, with effect from the opening of the
oral proceedings.

14. In the course of hearings held from 1 to 11
December 2009, the Court heard oral statements,
in the following order, by (vypustené):

15. Questions were put by Members of the Court to

participants in the oral proceedings; several of them

replied in writing, as requested, within the prescribed
time-limit.

16. Judge Shi took part in the oral proceedings; he

subsequently resigned from the Court with effect

from 28 May 2010.

jednostranného vyhlasenia nezavislosti.

11. Listami datovanymi 30. jula 2009,
Sudny tajomnik poskytol Organizécii spojenych
narodov a vSetkym jej ¢lenom, ktory sa nezucastnili
na pisomnom konani, kopie vsetkych pisomnych
vyjadreni a pisomnych komentarov, rovnako ako aj
pisomnych pripomienok autorov jednostranného
vyhlasenia nezavislosti.

12. Listami zo dna 29. septembra 2009, sudny
tajomnik rozposlal podrobny harmonogram vysluchu
tym, ktori v lehote stanovenej pre dany ucel Sudom,
vyjadrili svoj umysel zGcastnit sa uvedeného
konania.

13. V stlade s ¢lankom 106 Rokovacieho
poriadku Stdu, Std rozhodol, Ze pisomné vyjadrenia
a pisomné komentare mu predlozené, ako aj pisomné
pripomienky autorov jednostranného vyhlasenia
nezavislosti, budu spristupnené verejnosti
s ucinnostou od zaciatku Ustnej Casti konania.

14.V priebehu rokovani od 1. do 11. decembra
2009, Sud vypocul ustne vyhlasenia v nasledujicom
poradi: (vypustené)

15. Otazky kladli uc¢astnikom ustneho
pojednavania ¢lenovia Sudu; niekolki z nich
odpovedali pisomne, ako bolo pozadované,
v stanovenej lehote.

16. Sudca Shi sa zGcastnil ustneho
pojednédvania; nasledne rezignoval s ucinnostou od
28. maja 2010.

opinion, the Court must first consider whether it has
jurisdiction to give the opinion requested and whether,
should the answer be in the affirmative, there is any reason
why the Court, in its discretion, should decline to exercise
any such jurisdiction in the case before it (Legality of the
Threat or Use of Nuclear Weapons, Advisory Opinion,

Consequences of the Construction of a Wall in the
Occupied Palestinian Territory, Advisory Opinion, 1.C.J.
Reports 2004 (1), p. 144, para. 13).

I. JURISDICTION AND DISCRETION

17. When seised of a request for an advisory

Reports 1996 (I), p. 232, para. 10; Legal

A. Jurisdiction

I. PRAVOMOC A UVAZENIE

17. Ked bola podana ziadost’ o podanie
poradného posudku, Sud musel v prvom rade zvazit,
¢i mé& pravomoc podat pozadovany posudok a,
v pripade kladnej odpovede, ¢i je nejaky dovod, pre
ktory by Sad, podla svojho uvéazenia, mal
odmietnut’ vykon takejto pravomoci v
predlozenom pripade. (Legality of the Threat or Use of
Nuclear Weapons, Advisory Opinion, 1.C.J. Reports
1996 (1), p. 232, para. 10; Legal Consequences of the
Construction of a Wall in the Occupied Palestinian
Territory, Advisory Opinion, 1.C.J. Reports 2004 (1), p.
144, para. 13).

A. Pravomoc




18. The Court will thus first address the question
whether it possesses jurisdiction to give the advisory
opinion requested by the General Assembly on 8 October
2008. The power of the Court to give an advisory opinion
is based upon Article 65, paragraph 1, of its Statute, which
provides that:

"The Court may give an advisory opinion on
any legal question at the request of whatever body
may be authorized by or in accordance with the
Charter of the United Nations to make such a
request."”

19. In its application of this provision, the Court
has indicated that:

"It is . . . a precondition of the Court's
competence that the advisory opinion be requested
by an organ duly authorized to seek it under the
Charter, that it be requested on a legal question, and
that, except in the case of the General Assembly or
the Security Council, that question should be one
arising within the scope of the activities of the
requesting organ." (Application for Review of
Judgement No. 273 of the United Nations
Administrative Tribunal, Advisory Opinion, I.C.J.
Reports 1982, pp. 333-334, para. 21.)

20. It is for the Court to satisfy itself that the
request for an advisory opinion comes from an
organ of the United Nations or a specialized agency having
competence to make it. The General
Assembly is authorized to request an advisory opinion by
Article 96 of the Charter, which provides
that:

"1. The General Assembly or the Security
Council may request the International Court of
Justice to give an advisory opinion on any legal
question.

2. Other organs of the United Nations and
specialized agencies, which may at any time be so
authorized by the General Assembly, may also
request advisory opinions of the Court on legal
questions arising within the scope of their
activities."

21. While paragraph 1 of Article 96 confers on the
General Assembly the competence to request an advisory
opinion on "any legal question"”, the Court has sometimes
in the past given certain indications as to the relationship
between the question which is the subject of a request for
an advisory opinion and the activities of the General
Assembly (Interpretation of Peace Treaties with Bulgaria,
Hungary and Romania, First Phase, Advisory Opinion,

18. Std musel v prvom rade odpovedat’ na
otazku, ¢i ma pravomoc podat poradny posudok,
0 ktory ho poziadalo Valné zhromazdenie 8. oktobra
2008. Pravomoc Sudu podat poradny posudok ma
zéklad v ¢&lanku 65 odsek 1 jeho Stattu, ktory
stanovuje, Ze:

»ud moéze podat posudok 0 akejkol'vek
pravnej otazke na ziadost’ ktoréhokol'vek orgdnu, ktory
je Chartou alebo na zdklade Charty ofi opravneny
poziadat’.*

19. Pri uplatneni tohto ustanovenia, Stidny
dvor uviedol, Ze:

“ Je .... podmienkou kompetencie Sudu, ze poradny
posudok bude vyziadany organom opravnenym na
zaklade Charty, ze bude vyziadany na pravnu otazku
a ze, s vynimkou pripadu Valného zhromazdenia alebo
Bezpeénostne] rady, otazka sa bude tykat rozsahu
¢innosti Ziadajiceho organu. (Application for Review
of Judgement No. 273 of the United Nations
Administrative Tribunal, Advisory Opinion, 1.C.J.
Reports 1982, pp. 333-334, para. 21.)

20. Sud sa uspokojuje s tym, Ze ziadost’ 0 vydanie
poradného posudku je podand orgdnom Organizacie
spojenych narodov alebo S$pecializovanym organom
majicim k tomu kompetenciu. Valné zhromazdenie je
opravnené poziadat o vydanie poradné¢ho posudku
podrla ¢lanku 96 Charty, ktory ustanovuje:

,»l. Valné zhromazdenie alebo Bezpecnostna rada
moézu poziadat Medzinarodny sidny dvor o posudok
v akejkol'vek pravnej otazke.

2. Ostatné organy a $pecializované organy, ktoré
na to mozu kedykol'vek splnomocnit Valné
zhromazdenie, mozu takisto poziadat’ Sud o posudok
v pravnych otazkach, ktoré vznikni vramci ich
¢innosti.*

21.Zatial ¢o odsek 1 <¢lanku 96 priznava
Valnému zhromazdeniu pravomoc ziadat poradny
posudok na ,akukol'vek pravnu otazku“, Sud uz v
minulosti naznacil vztah medzi otazkou, ktora je
predmetom Zziadosti o vydanie poradného posudku,
a ¢innostami Valného zhromazdenia (Interpretation of
Peace Treaties with Bulgaria, Hungary and Romania,
First Phase, Advisory Opinion, 1.C.J. Reports 1950, p.
70; Legality of the Threat or Use of Nuclear Weapons,
Advisory Opinion, I.C.J. Reports 1996 (l), pp. 232-
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I.C.J. Reports 1950, p. 70; Legality of the Threat or Use of
Nuclear Weapons, Advisory Opinion, 1.C.J. Reports 1996
(1), pp. 232-233, paras. 11-12; Legal Consequences of the
Construction of a Wall in the Occupied Palestinian
Territory, Advisory Opinion, I.C.J. Reports 2004 (1), p.
145, paras. 16-17).

22. The Court observes that Article 10 of the
Charter provides that:

"The General Assembly may discuss any
questions or any matters within the scope of the
present Charter or relating to the powers and
functions of any organs provided for in the present
Charter, and, except as provided in Article 12, may
make recommendations to the Members of the
United Nations or to the Security Council or to both
on any such questions or matters."

Moreover, Article 11, paragraph 2, of the Charter has
specifically provided the General Assembly with
competence to discuss "any questions relating to the
maintenance of international peace and security brought
before it by any Member of the United Nations" and,
subject again to the limitation in Article 12, to make
recommendations with respect thereto.

23. Article 12, paragraph 1, of the Charter provides
that:

"While the Security Council is exercising in
respect of any dispute or situation the functions
assigned to it in the present Charter, the General
Assembly shall not make any recommendation with
regard to that dispute or situation unless the
Security Council so requests.”

24. In the present proceedings, it was suggested
that, since the Security Council was seised of the situation
in Kosovo, the effect of Article 12, paragraph 1, was that
the General Assembly's request for an advisory opinion
was outside its powers under the Charter and thus did not
fall within the authorization conferred by Article 96,
paragraph 1. As the Court has stated on an earlier
occasion, however, "[a] request for an advisory opinion is
not in itself a 'recommendation’ by the General Assembly
'with regard to [a] dispute or situation™ (Legal
Consequences of the Construction of a Wall in the
Occupied Palestinian Territory, Advisory Opinion, 1.C.J.
Reports 2004 (1), p. 148, para. 25). Accordingly, while
Article 12 may limit the scope of the action which the
General Assembly may take subsequent to its receipt of
the Court's opinion (a matter on which it is unnecessary for
the Court to decide in the present context), it does not in
itself limit the authorization to request an advisory opinion
which is conferred upon the General Assembly by Article
96, paragraph 1. Whether the delimitation of the respective
powers of the Security Council and the General Assembly

233, paras. 11-12; Legal Consequences of the
Construction of a Wall in the Occupied Palestinian
Territory, Advisory Opinion, 1.C.J. Reports 2004 (1), p.
145, paras. 16-17).

22. Sud uvadza, Ze ¢lanok 10 Charty stanovuje:

,,Valné zhromazdenie moze rokovat’ o vsetkych
otazkach alebo veciach, ktoré patria do ramca tejto
Charty alebo sa tykaju pravomoci a uloh organov
ustanovenych touto Chartou, a moéze, S vynimkou
ustanoveni ¢lanku 12, robit’ ¢lenom Organizacie,
Bezpecénostnej rade alebo obom sucasne odporucania
0 takych otazkach alebo veciach.*

Navyse, ¢lanok 11 odsek 2 Charty vyslovne stanovuje
pre Valné zhromazdenie pravomoc prerokuvat ,,vSetky
otazky tykajice sa zachovania mieru a bezpecnosti,
ktor¢ mu predlozil niektory ¢len Organizéacie®
a, S vynimkou ustanoveni ¢lanku 12, robit’ odporucania
na otazky v suvislosti s vys$Sie uvedenym.

23. Clanok 12 odsek 1 Charty stanovuje, Ze:

,»Pokiall  Bezpe€nostna rada v stvislosti
snejakym sporom alebo situaciou vykondva tlohy,
ktoré¢ jej zverila tato Charta, Valné zhromazdenie
neurobi Ziadne odporicanie otomto spore alebo
situacii, iba ak ho o to Bezpecnostna rada poziada.*

24.V prejednavanej veci bolo navrhnuté, ze
potom ako Bezpe¢nostna rada za¢ala konanie o Situdcii
v Kosove, efekt ¢lanku 12 odsek 1 bol taky, Ze ziadost’
Valného zhromazdenia o podanie poradného posudku
bola mimo jeho pravomoci vyplyvajtcich mu z Charty,
a tak nespada pod opravnenie podla ¢lanku 96 odsek 1.
Ako vsak Sud uviedol pri predchadzajicej prilezitosti,
,» 2] Zziadost’ o podanie poradného posudku nie je sama
osebe  ‘odporu¢anim”  Valného  zhromazdenia
‘v suvislosti so sporom alebo situaciou™(Legal
Consequences of the Construction of a Wall in the
Occupied Palestinian Territory, Advisory Opinion,
1.C.J. Reports 2004 (1), p. 148, para. 25).

S ohl'adom na to, zatial’ ¢o ¢lanok 12 smie obmedzit’
rozsah ¢innosti, ktort Valné zhromazdenie moze
uskuto¢nit’ po prijati nazoru sudu (vec, ktorii nie je
V sucasnom kontexte potrebné rozhodnut’), tak sam
0 sebe neobmedzuje opravnenie ziadat' o poradny
posudok, ktoré je garantované Valnému zhromazdeniu
¢lankom 96 odsek 1. Ci ma vymedzenie prislusnych
pravomoci Bezpecnostnej rady a Valného
zhromazdenia — ktorého jednym z aspektov je ¢lanok
12 - viest’ Sud, za okolnosti tohto pripadu, odmietnut’
vykon svojej pravomoci na podanie poradného
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— of which Article 12 is one aspect — should lead the
Court, in the circumstances of the present case, to decline
to exercise its jurisdiction to render an advisory opinion is
another matter (which the Court will consider in
paragraphs 29 to 48 below).

25. It is also for the Court to satisfy itself that the
question on which it is requested to give its opinion is a
"legal question™ within the meaning of Article 96 of the
Charter and Article 65 of the Statute. In the present case,
the question put to the Court by the General Assembly
asks whether the declaration of independence to which it
refers is "in accordance with international law". A question
which expressly asks the Court whether or not a particular
action is compatible with international law certainly
appears to be a legal question; as the Court has remarked
on a previous occasion, questions "framed in terms of law
and rais[ing] problems of international law . . . are by their
very nature susceptible of a reply based on law" (Western
Sahara, Advisory Opinion, 1.C.J. Reports 1975, p. 18,
para. 15) and therefore appear to be questions of a legal
character for the purposes of Article 96 of the Charter and
Article 65 of the Statute.

26. Nevertheless, some of the participants in the
present proceedings have suggested that the question
posed by the General Assembly is not, in reality, a legal
question. According to this submission, international law
does not regulate the act of making a declaration of
independence, which should be regarded as a political act;
only domestic constitutional law governs the act of making
such a declaration, while the Court's jurisdiction to give an
advisory opinion is confined to questions of international
law. In the present case, however, the Court has not been
asked to give an opinion on whether the declaration of
independence is in accordance with any rule of domestic
law but only whether it is in accordance with international
law. The Court can respond to that question by reference
to international law without the need to enquire into any
system of domestic law.

27. Moreover, the Court has repeatedly stated that
the fact that a question has political aspects does not
suffice to deprive it of its character as a legal question
(Application for Review of Judgement No. 158 of the
United Nations Administrative Tribunal, Advisory
Opinion, I.C.J. Reports 1973, p. 172, para. 14). Whatever
its political aspects, the Court cannot refuse to respond to
the legal elements of a question which invites it to
discharge an essentially judicial task, namely, in the
present case, an assessment of an act by reference to
international law. The Court has also made clear that, in
determining the jurisdictional issue of whether it is
confronted with a legal question, it is not concerned with
the political nature of the motives which may have
inspired the request or the political implications which its
opinion might have (Conditions of Admission of a State in
Membership of the United Nations (Article 4 of the
Charter), Advisory Opinion, 1948, 1.C.J. Reports 1947-
1948, p. 61, and Legality of the Threat or Use of Nuclear

posudku je uz inou zalezitostou (ktorej sa Sud venuje
v odsekoch 29 az 48).

25.Sud sa taktiez uspokojil s tym, Ze polozena
otazka, na ktord ma byt podany posudok je ,,pravnou
otazkou“ v zmysle &lanku 96 Charty a 65 Statutu.
V tomto pripade, otdzkou polozenou Sudu Valnym
zhromazdenim sa pyta, ¢i vyhldsenie nezévislosti na
ktoré sa vztahuje je ,v sulade s medzinarodnym
pravom“. Otazkou, ktorou sa vyslovne Ziada Sud
0 rozhodnutie, ¢i konkrétne konanie je alebo nie je
v stlade s medzinarodnym pravom sa zjavne zda byt
pravnou otazkou; tak ako Sud poznamenal
Vv predchadzajicom pripade, otazky ,.formulované
vpravnych  pojmoch a  vznaSajice  otazky
medzinarodného prava... su svojou povahou sposobilé
byt predmetom pravneho postdenia“ (Western
Sahara, Advisory Opinion, 1.C.J. Reports 1975, p. 18,
para. 15) a preto sa zdaju byt otazkami pravneho
charakteru v zmysle ¢lanku 96 Charty a 65 Statitu.

26. Napriek tomu, niektori ucastnici stcasného
konania sa domnievaju, Zze otazka polozena Valnym
zhromazdenim, nie je v skuto¢nosti pravnou otazkou.
Podla ich tvrdenia, medzinarodné pravo nereguluje akt
vyhlasenia nezavislosti, ktoré by malo byt povazované
za politicky akt; jedine vnutroStatne ustavné pravo
riadi urobenie takéhoto vyhlasenia, zatial’ ¢o pravomoc
Stdu podat’ poradny posudok je obmedzena na otazky
medzinarodného prava. V tomto pripade vSak Sud
nebol poziadany podat’ posudok o tom, ¢i vyhlasenie
nezavislosti je vsulade snejakym pravidlom
vnutrostatneho prava, ale len ¢i je v sulade
S medzinarodnym pravom. Sid mdze na danu otazku
odpovedat’ s odkazom na medzinarodné pravo bez
potreby skumat’ kazdy systém vnutro§tatneho prava.

27. Okrem toho, Sud opakovane uviedol, ze

skutoénost, ze otazka ma politické aspekty, nestaéi na
to, aby bola zbavena povahy pravnej otazky
(Application for Review of Judgement No. 158 of the
United Nations Administrative Tribunal, Advisory
Opinion, I.C.J. Reports 1973, p. 172, para. 14).
Bez ohl'adu na jej politické aspekty, Sud nemoze
odmietnut’ odpovedat’ na pravne Casti otazky, ktoré si
vyzaduju vylozit podstatné pravne problémy,
Vv suasnom pripade je to, konkrétne, zhodnotenie aktu
vo vztahu k medzindrodnému pravu. Sud tiez ujasnil
7e, pri urovani prdvomoci voci spornej otazke, ¢i je
konfrontovany s pravnou otdzkou, sa nezaoberd
politickou povahou motivov, ktoré mohli inSpirovat
ziadost' alebo politickymi dosledkami, ktoré moze
posudok mat’ (Conditions of Admission of a State in
Membership of the United Nations (Article 4 of the
Charter), Advisory Opinion, 1948, 1.C.J. Reports 1947-
1948, p. 61, and Legality of the Threat or Use of
Nuclear Weapons, Advisory Opinion, 1.C.J. Reports
1996 (1), p. 234, para. 13).
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Weapons, Advisory Opinion, 1.C.J. Reports 1996 (1), p.
234, para. 13).

28. The Court therefore considers that it has
jurisdiction to give an advisory opinion in response to the
request made by the General Assembly.

B. Discretion

29. The fact that the Court has jurisdiction does not
mean, however, that it is obliged to
exercise it:

"The Court has recalled many times in the
past that Article 65, paragraph 1, of its Statute,
which provides that The Court may give an
advisory opinion . . .' (emphasis added), should be
interpreted to mean that the Court has a
discretionary power to decline to give an advisory
opinion even if the conditions of jurisdiction are
met.” (Legal Consequences of the Construction of a
Wall in the Occupied Palestinian Territory,
Advisory Opinion, 1.C.J. Reports 2004 (I), p. 156,
para. 44.)

The discretion whether or not to respond to a request for
an advisory opinion exists so as to protect the integrity of
the Court's judicial function and its nature as the principal
judicial organ of the United Nations (Status of Eastern
Carelia, Advisory Opinion, 1923, P.C.1.J., Series B, No. 5,
p. 29; Application for Review of Judgement No. 158 of the
United Nations Administrative Tribunal, Advisory
Opinion, I.C.J. Reports 1973, p. 175, para. 24; Application
for Review of Judgement No. 273 of the United Nations
Administrative Tribunal, Advisory Opinion, 1.C.J. Reports
1982, p. 334, para. 22; and Legal Consequences of the
Construction of a Wall in the Occupied Palestinian
Territory, Advisory Opinion, 1.C.J. Reports 2004 (1), pp.
156-157, paras. 44-45).

30. The Court is, nevertheless, mindful of the fact
that its answer to a request for an advisory
opinion "represents its participation in the activities of the

Organization, and, in principle, should
not be refused” (Interpretation of Peace Treaties with
Bulgaria, Hungary and Romania, First

Phase, Advisory Opinion, 1.C.J. Reports 1950, p. 71;
Difference  Relating to  Immunity from Legal
Process of a Special Rapporteur of the Commission on
Human Rights, Advisory Opinion,
I.C.J. Reports 1999 (I), pp. 78-79, para. 29; Legal
Consequences of the Construction of a Wall in
the Occupied Palestinian Territory, Advisory Opinion,
I.C.J. Reports 2004 (1), p. 156, para. 44).
Accordingly, the consistent jurisprudence of the Court has
determined that only "compelling
reasons” should lead the Court to refuse its opinion in
response to a request falling  within its

28.
podat po
Valného z

ze

na

pra
the

Uvaha, &
poradného

organu O

Series B,

Reports

Occupied

posudku

Hungary
Phase, Ad
Difference

Human

the Occup

»,zZavazné

Constructi

Sud preto zastdva nazor, Ze ma pravomoc
radny posudok ako odpoved na ziadost
hromazdenia.

B. Uvazenie

29. Skutoc¢nost’, ze Sud ma pravomoc vsak
neznamena, ze je povinny ju vykonavat’:

,»ud mnohokrat v minulosti pripominal,
¢lanok 65 odsek 1 jeho Statatu, ktory

stanovuje, ze 'Sud moéze podat poradny
posudok...“ (pridané zvyraznenie), by mal byt
vykladany v tom zmysle, ze Stid ma opravnenie

zaklade uvazenia odmietnut’ podat’ poradny

posudok, a aj vtedy, ak su podmienky

vomoci splnené.“ (Legal Consequences of
Construction of a Wall in the Occupied

Palestinian Territory, Advisory Opinion, I.C.J.
Reports 2004 (1), p. 156, para. 44.)

odpovedat’ alebo nie na ziadost' o podanie
posudku existuje pre ochranu integrity

stdnej funkcie Sudu a jeho povahy hlavného stidneho

rganizacie spojenych narodov (Status of

Eastern Carelia, Advisory Opinion, 1923, P.C.l.J.,

No. 5, p. 29; Application for Review of

Judgement No. 158 of the United Nations
Administrative Tribunal, Advisory Opinion, [.C.J.
Reports 1973, p. 175, para. 24; Application for Review
of Judgement No. 273 of the United Nations
Administrative Tribunal, Advisory Opinion, [.C.J.

1982, p. 334, para. 22; and Legal

Consequences of the Construction of a Wall in the

Palestinian Territory, Advisory Opinion,

1.C.J. Reports 2004 (1), pp. 156-157, paras. 44-45).

30. Sud si je vSak vedomy skutocnosti,
7ze jeho odpoved’ na ziadost’ o podanie poradného

predstavuje jeho tCast na aktivitach

Organizacie aV zasade by nemala byt odmietnuta®
(Interpretation of Peace Treaties with Bulgaria,

and Romania, First
visory Opinion, 1.C.J. Reports 1950, p. 71;
Relating to Immunity from Legal

Process of a Special Rapporteur of the Commission on

Rights, Advisory Opinion,

I.C.J. Reports 1999 (I), pp. 78-79, para. 29; Legal
Consequences of the Construction of a Wall in

ied Palestinian Territory, Advisory Opinion,

1.C.J. Reports 2004 (1), p. 156, para. 44). V stlade
s konzistentnou judikatrou Sud rozhodol, Ze len

dovody*“ by mali viest Sad k odmietnutiu

jeho posudku v reakcii na ziadost’ spadajucu do jeho
pravomoci. (Judgments of the Administrative Tribunal
of the ILO upon complaints made against the Unesco,
1.C.J. Reports 1956, p. 86; Legal Consequences of the

on of a Wall in the Occupied Palestinian
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jurisdiction (Judgments of the Administrative Tribunal of
the ILO upon complaints made against
the Unesco, 1.C.J. Reports 1956, p. 86; Legal
Consequences of the Construction of a Wall in the
Occupied Palestinian Territory, Advisory Opinion, 1.C.J.
Reports 2004 (1), p. 156, para. 44).

31. The Court must satisfy itself as to the propriety
of the exercise of its judicial function in the present case. It
has therefore given careful consideration as to whether, in
the light of its previous jurisprudence, there are compelling
reasons for it to refuse to respond to the request from the
General Assembly.

32. One argument, advanced by a number of
participants in the present proceedings, concerns the
motives behind the request. Those participants drew
attention to a statement made by the sole sponsor of the
resolution by which the General Assembly requested the
Court's opinion to the effect that

"the Court's advisory opinion would provide
politically neutral, yet judicially authoritative,
guidance to many countries still deliberating how to
approach unilateral declarations of independence in
line with international law.

Supporting this draft resolution would also
serve to reaffirm a fundamental principle: the right
of any Member State of the United Nations to pose
a simple, basic question on a matter it considers
vitally important to the Court. To vote against it
would be in effect a vote to deny the right of any
country to seek — now or in the future — judicial
recourse through the United Nations system."”
(A/63/PV.22, p. 1)

According to those participants, this statement
demonstrated that the opinion of the Court was being
sought not in order to assist the General Assembly but
rather to serve the interests of one State and that the Court
should, therefore, decline to respond.

33. The advisory jurisdiction is not a form of
judicial recourse for States but the means by
which the General Assembly and the Security Council, as

well as other organs of the United
Nations and bodies specifically empowered to do so by the
General Assembly in accordance with

Article 96, paragraph 2, of the Charter, may obtain the
Court's opinion in order to assist them in
their activities. The Court's opinion is given not to States
but to the organ which has requested it
(Interpretation of Peace Treaties with Bulgaria, Hungary
and Romania, First Phase, Advisory
Opinion, 1.C.J. Reports 1950, p. 71). Nevertheless,
precisely ~ for that reason, the motives of
individual States which sponsor, or vote in favour of, a

Territory, Advisory Opinion, 1.C.J. Reports 2004 (1), p.
156, para. 44).

31.Sad sa musi Vtomto pripade uistitt o
Vhodnosti vykonu jeho sudnej funkcie. Preto bolo
dokladne  posudené, <¢i vzhladom na jeho
predchadzajiicu judikatiru, existuju zavazné doévody
pre odmietnutie odpovede na ziadost Valného
zhromazdenia.

32. Jeden dovod, posilneny poc¢tom ucastnikov
Vv su¢asnom konani, je zaloZzeny na motivoch veducich
k podaniu Zziadosti. Tito ucastnici upozornili na
vyhlasenie (postoj, vyrok) jediného navrhovatela
rezolucie, ktorou Valné zhromazdenie poziadalo Sudu
0 posudok v tom zmysle, Ze

,Poradny posudok Sudu bude poskytovat
politicky  neutralne, ale pravne autoritativne
poradenstvo (rady) mnohym krajindm esSte stale
diskutujicim 0 tom, ako pojat’ jednostranné vyhlasenia
nezavislosti v zhode s medzinarodnym pravom.

Podporenie tohto navrhu rezolicie by tiez sluzilo
pre potvrdenie zakladného principu: pravo kazdého
Clenského Statu Organizdcie spojenych narodov
polozit’ Sudu jednoduchu, zakladnu otazku vo veciach,
ktoré povazuje za zivotne dolezité. Hlasovat proti
tomu by v skutoc¢nosti bolo hlasovanim za popretie
prava kazdej krajiny - teraz alebo v budicnosti — na
pristup k sadu prostrednictvom systému Organizacie
spojenych narodov.* (A/63/PV.22, p. 1.)

Podla tychto tucastnikov, toto tvrdenie ukazalo, Ze
posudok Sudu sa nesnazil poméct Valnému
zhromazdeniu, ale radsej slizil zaujmom jedného $tatu
a Sud by preto mal odmietnut’ odpovedat’.

33. Poradna pravomoc nie je formou, akou Staty
maju pristup k Sudu, ale prostriedkom, ktorym Valné
zhromazdenie a Bezpecnostna rada, rovnako ako iné
organy Organizdcie spojenych ndrodov, a institicie
k tomu zvlast poverené Valnym zhromazdenim na
zéklade ¢lanku 96 odsek 2 Charty, moze poziadat’ Sud
0 posudok scielom pomédct’ im vich ¢innostiach.
Posudok Studu je davany nie Stitom, ale organom,
ktoré ofi poziadali (Interpretation of Peace Treaties
with Bulgaria, Hungary and Romania, First Phase,
Advisory Opinion, 1.C.J. Reports 1950, p. 71). Avsak
prave preto, motivy jednotlivych statov, ktoré navrhuju
alebo ktoré hlasuju v prospech rezolicie pozadujucej
poradny posudok, nie su relevantné pre vykon tvahy
Sudu ¢&i odpovedat’ alebo nie. Ako Std uviedol v jeho
poradnom posudku na Zdkonnost hrozby alebo
pouzitia jadrovych zbrani,
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resolution requesting an advisory opinion
are not relevant to the Court's exercise of its discretion
whether or not to respond. As the Court put
it in its Advisory Opinion on Legality of the Threat or Use
of Nuclear Weapons,

"once the Assembly has asked, by adopting a
resolution, for an advisory opinion on a legal
question, the Court, in determining whether there
are any compelling reasons for it to refuse to give
such an opinion, will not have regard to the origins
or to the political history of the request, or to the
distribution of votes in respect of the adopted
resolution” (1.C.J. Reports 1996 (l), p. 237, para.
16).

34. 1t was also suggested by some of those

participating in the proceedings that
resolution 63/3 gave no indication of the purpose for
which the General Assembly  needed the
Court's opinion and that there was nothing to indicate that
the opinion would have any useful legal
effect. This argument cannot be accepted. The Court has
consistently made clear that it is for the

organ which requests the opinion, and not for the Court, to
determine whether it needs the opinion for the proper
performance of its functions. In its Advisory Opinion on
Legality of the Threat or Use of Nuclear Weapons, the
Court rejected an argument that it should refuse to respond
to the General Assembly's request on the ground that the
General Assembly had not explained to the Court the
purposes for which it sought an opinion, stating that

"it is not for the Court itself to purport to decide
whether or not an advisory opinion is needed by the
Assembly for the performance of its functions. The
General Assembly has the right to decide for itself
on the usefulness of an opinion in the light of its
own needs." (I.C.J. Reports 1996 (I), p. 237, para.
16.)

Similarly, in the Advisory Opinion on Legal Consequences
of the Construction of a Wall in the Occupied Palestinian
Territory, the Court commented that "[tlhe Court cannot
substitute its assessment of the usefulness of the opinion
requested for that of the organ that seeks such opinion,
namely the General Assembly" (1.C.J. Reports 2004 (1), p.
163, para. 62).

35. Nor does the Court consider that it should
refuse to respond to the General Assembly's request on the
basis of suggestions, advanced by some of those
participating in the proceedings, that its opinion might lead
to adverse political consequences. Just as the Court cannot
substitute its own assessment for that of the requesting
organ in respect of whether its opinion will be useful to
that organ, it cannot — in particular where there is no basis
on which to make such an assessment — substitute its own
view as to whether an opinion would be likely to have an

35.
odmietnuté reagovat na ziadost' Valného zhromazdenia
na zéklade navrhov, rozsirenych niektorymi ucastnikmi
konania,
nepriaznivym politickym dosledkom. Tak ako Sud
nemoze nahradit’ jeho vlastné postdenie posudenim
ziadajiceho organu v zmysle, ¢i jeho posudok bude
uzito¢ny pre tento organ, nemoéze- najmd tam, kde nie
je ziadny zaklad pre také posidenie — nahradit’ svoj
vlastny
pravdepodobne nepriaznivy vplyv. Ako Sid uviedol v

»akonahle Zhromazdenie poziada prijatim
rezolicie o podanie poradného posudku na
pravnu otazku, Sud pri rozhodovani, ¢i existuju
nejaké zavazné doévody pre odmietnutie
takéhoto posudku, nebude brat’ ohl'ad na pdvod
alebo politické pozadie ziadosti alebo na
rozdelenie hlasov pri prijimani danej rezoltcie*
(1.C.J. Reports 1996 (1), p. 237, para. 16).

34. Tiez bolo niektorym z ucastnikov konania

podotknuté, ze rezolucia 63/3 nepreukazala ucel, pre
ktory Valné zhromazdenie posudok Sudu potrebovalo
a ze nebolo preukazané, ze posudok bude mat’ nejaky
uzitoény pravny efekt (Gc¢inok). Tento argument
nemodze byt akceptovany. Sud pravidelne objasiiuje, ze
organ, ktory ziada posudok, anie Sud, urcuje Cci
posudok potrebuje k riadnemu plneniu svojich funkcii.
V jeho poradnom posudku o Zdkonnosti hrozby alebo
pouziti jadrovych zbrani, Sid odmietol tvrdenie, ze
mdze
zhromazdenia z dévodu,
nevysvetlilo Sudu ucely, pre ktoré sa Ziada posudok
S tym, Ze

odmietnut’ odpoved” na ziadost Valného

7e Valné zhromazdenie

,hie je tlohou Sudu usilovat’ o rozhodnutie, ¢i
poradny posudok je alebo nie je potrebny pre
Zhromazdenie na vykon svojich funkcii. Valné
zhromazdenie ma pravo rozhodnut sa
0 uzito¢nosti posudku vzhl'adom na vlastné
potreby.” (1.C.J. Reports 1996 (l), p. 237, para.
16.)

Podobne v poradnom posudku o Prdavnych désledkoch
vybudovania miuru na okupovanom Palestinskom
uzemi, Sud uviedol, ze “[t] SGd neméze nahradit’ svoje
hodnotenie
stanoviskom organu,
konkrétne Valného zhromazdenia” (1.C.J. Reports
2004 (1), p. 163, para. 62).

uzito¢nosti ziadaného posudku
ktory ziada taky posudok,

Sud nepotvrdil ani to, ze by malo byt

7ze jeho posudok by mohol viest k

nazor, ¢i by posudok mohol mat’
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adverse effect. As the Court stated in its Advisory Opinion
on Legality of the Threat or Use of Nuclear Weapons, in
response to a submission that a reply from the Court might
adversely affect disarmament negotiations, faced with
contrary positions on this issue "there are no evident
criteria by which it can prefer one assessment to another"
(Legality of the Threat or Use of Nuclear Weapons,
Advisory Opinion, I.C.J. Reports 1996 (1), p. 237, para. 17,
see also Western Sahara, Advisory Opinion, 1.C.J. Reports
1975, p. 37, para. 73; and Legal Consequences of the
Construction of a Wall in the Occupied Palestinian
Territory, Advisory Opinion, 1.C.J. Reports 2004 (I), pp.
159-160, paras. 51-54).

36. An important issue which the Court must
consider is whether, in view of the respective roles of the
Security Council and the General Assembly in relation to
the situation in Kosovo, the Court, as the principal judicial
organ of the United Nations, should decline to answer the
question which has been put to it on the ground that the
request for the Court's opinion has been made by the
General Assembly rather than the Security Council.

37. The situation in Kosovo had been the subject of
action by the Security Council, in the exercise of its
responsibility for the maintenance of international peace
and security, for more than ten years prior to the present
request for an advisory opinion. The Council first took
action specifically relating to the situation in Kosovo on 31
March 1998, when it adopted resolution 1160 (1998). That
was followed by resolutions 1199 (1998), 1203 (1998) and
1239 (1999). On 10 June 1999, the Council adopted
resolution 1244 (1999), which authorized the creation of
an international military presence (subsequently known as
"KFOR™) and an international civil presence (the United
Nations Interim Administration Mission in Kosovo,
"UNMIK") and laid down a framework for the
administration of Kosovo. By resolution 1367 (2001), the
Security Council decided to terminate the prohibitions on
the sale or supply of arms established by paragraph 8 of
resolution 1160 (1998). The Security Council has received
periodic reports from the Secretary-General on the
activities of UNMIK. The dossier submitted to the Court
by the Secretary-General records that the Security Council
met to consider the situation in Kosovo on 29 occasions
between 2000 and the end of 2008. Although the
declaration of independence which is the subject of the
present request was discussed by the Security Council, the
Council took no action in respect of it (Security Council,
provisional verbatim record, 18 February 2008, 3 p.m.
(S/PV.5839); Security Council, provisional verbatim
record, 11 March 2008, 3 p.m. (S/PV.5850)).

38. The General Assembly has also adopted

resolutions relating to the situation in Kosovo.
Prior to the adoption by the Security Council of resolution
1244 (1999), the General Assembly

adopted five resolutions on the situation of human rights in

jeho poradnom posudku o0 Zdkonnosti hrozby alebo
pouzitia jadrovych zbrani, Vreakcii na tvrdenie, Ze
odpoved” Stdu by mohla nepriaznivo ovplyvnit
odzbrojovacie rokovania, V tejto oblasti &eli naopak
pozicii, kde ,nie st evidentné ziadne kritéria, na
zaklade ktorych by sme mohli uprednostnit’ jedno
posudenie inym* (Legality of the Threat or Use of
Nuclear Weapons, Advisory Opinion, I.C.J. Reports
1996 (1), p. 237, para. 17; see also Western Sahara,
Advisory Opinion, 1.C.J. Reports 1975, p. 37, para. 73;
and Legal Consequences of the Construction of a Wall
in the Occupied Palestinian Territory, Advisory
Opinion, 1.C.J. Reports 2004 (), pp. 159-160, paras.
51-54).

36. Dolezitou otazkou, ktord musi Sud zvazit' je,
¢i vzhladom na prislusné ulohy Bezpecnostnej rady
a Valného zhromazdenia Sohladom na situaciu
v Kosove, Std ako hlavny sidny organ Organizacie
spojenych narodov, by mal odmietnut’ odpovedat’ na
otazku, ktora mu bola predlozena z dévodu, ze ziadost’
pre posudok Sudu bola podana Valnym zhromazdenim
radsej ako Bezpecnostnou radou.

37. Situacia v Kosove bola predmetom konania
Bezpecénostnej rady pri vykone jej zodpovednosti za
udrZzanie medzinarodného mieru a bezpecnosti viac ako
10 rokov pred podanim ziadosti 0 poradny posudok.
Rada prvykrat konala Specidlne vo vztahu k situdcii
v Kosove 31. marca 1998, kedy prijala rezoliiciu 1160
(1998). Nasledovalo prijatie rezolacie 1199 (1998),
1203 (1998) a 1239 (1999). Dnia 10. juna 1999 prijala
Rada rezoluciu 1244 (1999), ktora poverila ¢lenské
Staty, aby vytvorili medzinarodny vojensky zbor
(neskor znamy ako ,,KFOR®) a medzinarodny civilny
zbor (Docasna administrativna misia Organizacie
spojenych narodov v Kosove, ,,UNMIK®) a stanovili
ramec pre spravu Kosova. Rezolaciou 1367(2001)
rozhodla Bezpecnostna rada o zruSeni zdkazu predaja
alebo dodavok =zbrani stanoveného odsekom 8
rezolicie 1160 (1998). Bezpecnostna rada dostavala
pravidelné spravy generdlneho tajomnika o aktivitach
UNMIK. Dokumentacia predlozena Sudu generalnym
tajomnikom preukézala, ze Bezpecnostna rada sa zisla
na zhodnotenie situacie v Kosove na 29 stretnutiach
medzi rokom 2000 a koncom roka 2008. Aj napriek
tomu, Ze vyhlasenie nezavislosti, ktoré je predmetom
stasnej Zziadosti, bolo prerokované Bezpecnostnou
radou, Rada v stvislosti s nim neuskutoénila Ziadne
rozhodnutie (Security Council, provisional verbatim
record, 18 February 2008, 3 p.m. (S/PV.5839);
Security Council, provisional verbatim record, 11
March 2008, 3 p.m. (S/PV.5850)).

38. Valné zhromazdenie taktiez prijalo rezolucie
Vv suvislosti so situaciou v Kosove. Pred prijatim
rezolicie 1244 (1999) Bezpecnostnej rady, prijalo
Valné zhromazdenie pat’ rezolucii 0 situacii v oblasti
Pudskych prav v Kosove (rezolucie 49/204, 50/190,
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Kosovo (resolutions 49/204, 50/190,
51/111, 52/139 and 53/164). Following resolution 1244
(1999), the General Assembly adopted one
further resolution on the situation of human rights in
Kosovo (resolution 54/183 of
17 December 1999) and 15 resolutions concerning the
financing of UNMIK (resolutions 53/241,

54/245A, 54/245B, 55/227A, 55/227B, 55/295, 57/326,
58/305, 59/286A, 59/286B, 60/275,

61/285, 62/262, 63/295 and 64/279). However, the broader
situation in Kosovo was not part of the agenda of the
General Assembly at the time of the declaration of
independence and it was therefore necessary in September
2008 to create a new agenda item for the consideration of
the proposal to request an opinion from the Court.

39. Against this background, it has been suggested
that, given the respective powers of the Security Council
and the General Assembly, if the Court's opinion were to
be sought regarding whether the declaration of
independence was in accordance with international law,
the request should rather have been made by the Security
Council and that this fact constitutes a compelling reason
for the Court not to respond to the request from the
General Assembly. That conclusion is said to follow both
from the nature of the Security Council's involvement and
the fact that, in order to answer the question posed, the
Court will necessarily have to interpret and apply Security
Council resolution 1244 (1999) in order to determine
whether or not the declaration of independence is in
accordance with international law.

40. While the request put to the Court concerns one
aspect of a situation which the Security Council has
characterized as a threat to international peace and security
and which continues to feature on the agenda of the
Council in that capacity, that does not mean that the
General Assembly has no legitimate interest in the
question. Articles 10 and 11 of the Charter, to which the
Court has already referred, confer upon the General
Assembly a very broad power to discuss matters within the
scope of the activities of the United Nations, including
questions relating to international peace and security. That
power is not limited by the responsibility for the
maintenance of international peace and security which is
conferred upon the Security Council by Article 24,
paragraph 1. As the Court has made clear in its Advisory
Opinion on Legal Consequences of the Construction of a
Wall in the Occupied Palestinian Territory, paragraph 26,
"Article 24 refers to a primary, but not necessarily
exclusive, competence”. The fact that the situation in
Kosovo is before the Security Council and the Council has
exercised its Chapter VII powers in respect of that
situation does not preclude the General Assembly from
discussing any aspect of that situation, including the
declaration of independence. The limit which the Charter
places upon the General Assembly to protect the role of
the Security Council is contained in Article 12 and restricts
the power of the General Assembly to make

51/111, 52/139 a 53/164). Nadvézujuc na rezoliciu
1244 (1999) prijalo Valné zhromazdenie jednu d’al$iu
rezoliciu o situacii v oblasti T'udskych prav v Kosove
(resolution 54/183 of 17 December 1999) a 15
rezolucii  tykajicich sa financovania UNMIK
(resolutions 53/24, 54/245A, 54/245B, 55/227A,
55/227B, 55/295, 57/326, 58/305, 59/286A, 59/286B,
60/275, 61/285, 62/262, 63/295 and 64/279). Avsak
SirSia situacia v Kosove nebola Castou pojednavania
Valného zhromazdenia v ¢ase vyhlasenia nezavislosti,
apreto bolo vseptembri 2008 nevyhnutné vytvorit
novy program pre prerokovanie navrhu ziadosti o
posudok Sudu.

39. V tejto suvislosti sa navrhuje, ze vzhladom

na pravomoci Bezpecnostnej rady a Valného
zhromazdenia, ak ma posudok Sudu posudit, ¢i
vyhlasenie nezavislosti bolo v stlade

S medzinarodnym pravom, ziadost’ by radSej mala byt’
podana Bezpecnostnou radou a tento fakt predstavuje
zavazny dovod pre Sud, na zaklade ktoré¢ho Sud
nemdze odpovedat’ na ziadost’” Valného zhromazdenia.
Tento  zaver  vyplyva  zpovahy  zapojenia
Bezpecnostnej rady azo skutocnosti, ze za ucelom
odpovede na polozenu otazku, Sud bude nevyhnutne
vykladat' a aplikovat’ rezoliiciu Bezpecnostnej rady
s cielom ur¢it’, ¢i vyhlasenie nezavislosti je alebo nie
je v sulade s medzinarodnym pravom.

40. Zatial ¢o ziadost’ podana Stidu uvadza jeden
aspekt situacie, ktory Bezpe¢nostna rada charakterizuje
ako hrozbu medzinarodného mieru a bezpecnosti,
aktory sa nad’alej objavuje na programe rokovania
Rady vjeho funkcii, to neznamend, ze Valné
zhromazdenie nema legitimny zaujem na danej otazke.
Clanky 10 a 11 Charty, na ktoré uz Sud poukazal,
udelujit  Valnému zhromazdeniu velmi Siroku
pravomoc konat v rozsahu cinnosti Organizacie
spojenych narodov, vratane otazok tykajicich sa
medzinarodného mieru a bezpecnosti. Tato pravomoc
nie je obmedzend zodpovednostou za zachovanie
medzinarodného mieru a bezpecnosti, ktora je zverena
Bezpecnostnej rade clankom 24 odsek 1. Ako Sud
jasne  konS$tatoval vjeho  poradnom  posudku
0 Pravnych  dosledkoch  vybudovania muru na
okupovanom Palestinskom uzemi, odsek 26, ,, Clanok
24 sa vztahuje na zédkladnl, ale nie nevyhnutne
vyluént pravomoc.* Skutocnost’, Ze situacia v Kosove
je predmetom konania pred Bezpeénostnou radou
a Rada vyuzila svoje pravomoci podla kapitoly VII
Vv nadvdznosti na tato situaciu, nevylucuje Valné
zhromazdenie z konania 0 Zziadnom aspekte tejto
situdcie, vratane vyhlasenia nezavislosti. Obmedzenie,
ktor¢ Charta ukladd Valnému zhromazdeniu
Vv suvislosti S ochranou tuloh Bezpec¢nostnej rady, je
obsiahnuté v ¢lanku 12 a obmedzuje pravomoc
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recommendations following a discussion, not its power to
engage in such a discussion.

41. Moreover, Article 12 does not bar all action by
the General Assembly in respect of threats to international
peace and security which are before the Security Council.
The Court considered this question in some detail in
paragraphs 26 to 27 of its Advisory Opinion on Legal
Consequences of the Construction of a Wall in the
Occupied Palestinian Territory, in which the Court noted
that there has been an increasing tendency over time for
the General Assembly and the Security Council to deal in
parallel with the same matter concerning the maintenance
of international peace and security and observed that it is
often the case that, while the Security Council has tended
to focus on the aspects of such matters related to
international peace and security, the General Assembly has
taken a broader view, considering also their humanitarian,
social and economic aspects.

42. The Court's examination of this subject in its
Advisory Opinion on Legal Consequences of the
Construction of a Wall in the Occupied Palestinian
Territory was made in connection with an argument
relating to whether or not the Court possessed the
jurisdiction to give an advisory opinion, rather than
whether it should exercise its discretion not to give an
opinion. In the present case, the Court has already held that
Article 12 of the Charter does not deprive it of the
jurisdiction conferred by Article 96, paragraph 1
(paragraphs 23 to 24 above). It considers, however, that
the analysis contained in the 2004 Advisory Opinion is
also pertinent to the issue of discretion in the present case.
That analysis demonstrates that the fact that a matter falls
within the primary responsibility of the Security Council
for situations which may affect the maintenance of
international peace and security and that the Council has
been exercising its powers in that respect does not
preclude the General Assembly from discussing that
situation or, within the limits set by Article 12, making
recommendations with regard thereto. In addition, as the
Court pointed out in its 2004 Advisory Opinion, General
Assembly resolution 377A (V) ("Uniting for Peace")
provides for the General Assembly to make
recommendations for collective measures to restore
international peace and security in any case where there
appears to be a threat to the peace, breach of the peace or
act of aggression and the Security Council is unable to act
because of lack of unanimity of the permanent members
(Legal Consequences of the Construction of a Wall in the
Occupied Palestinian Territory, Advisory Opinion, 1.C.J.
Reports 2004 (1), p. 150, para. 30). These considerations
are of relevance to the question whether the delimitation of
powers between the Security Council and the General
Assembly constitutes a compelling reason for the Court to
decline to respond to the General Assembly's request for
an opinion in the present case.

43. It is true, of course, that the facts of the present
case are quite different from those of the Advisory

Valného  zhromazdenia  podavat  odporucania
nasledujtce diskusiu, nie jeho pravomoc zapojit’ sa do
takejto diskusie.

41. NavySe, ¢lanok 12 nezakazuje vSetky akcie
Valného zhromazdenia Vv stvislosti s ohrozenim mieru
a bezpecénosti, 0 ktorych kona Bezpeénostna rada. Std
tito otazku detailne postdil v odsekoch 26 a 27 jeho
poradného posudku o  Prdvaych  doésledkoch
vybudovania miru na okupovanom Palestinskom
uzemi, V ktorom Sud uviedol, Ze sucCasne konanie
vrovnakej zalezitosti tykajicej sa zachovania
medzinarodného mieru a bezpecnosti malo pre Valné
zhromazdenie a Bezpecnostni radu postupom casu
stpajucu tendenciu, a pripomenul, ze ¢asto dochadza
k tomu, Ze zatial' o sa Bezpe¢nostna rada zameriava
na aspekty tychto zalezitosti tykajuce sa
medzinarodného  mieru  a bezpe€nosti,  Valné
zhromazdenie berie do ivahy tieto zalezitosti Sirsie, so
zretelom na ich humanitarne, socialne a ekonomické
aspekty.

42. Preskimanie tejto zaleZitosti Sudom V jeho
poradnom  posudku o  Prdvaych  désledkoch
vybudovania muru na okupovanom Palestinskom
uzemi, bolo vykonané skor v nadvéznosti na argument
¢i Sid ma alebo nemd pravomoc podat poradny
posudok, ako vo vztahu k tomu ¢&i by mal realizovat’
uvazenie nepodat’ posudok. V danom pripade, Sud uz
uviedol, ze ¢lanok 12 Charty ho nezbavuje pravomoci
mu zverenych ¢lankom 96 odsek 1 (body 23 az 24).
Domnieva sa vsak, Ze analyza obsiahnutd v poradnom
posudku z roku 2004 sa uplatni pre uvazenia v tomto
pripade. Tato analyza ukazuje, Ze skutoCnost, ze
zalezitost spada do primarnej zodpovednosti
Bezpecénostnej rady v situdciach, ktoré mézu ovplyvnit
zachovanie mieru a bezpecnosti, a Ze Rada vykonava
svoje pravomoci V tejto stvislosti, nevylucuje Valné
zhromazdenie =z diskusie alebo, vridmci limitov
stanovenych c¢lankom 12, z podavania odporucani
Vv stvislosti s nimi. NavySe, ako Sud zdoraznil v jeho
poradnom posudku z roku 2004, rezolucia Valného
zhromazdenia 377A (V) (,Uniting for peace®)
opraviiuje Valné zhromazdenie vydavat' odporticania
pre kolektivne opatrenia na obnovenie
medzinarodného mieru a bezpecnosti v kazdom
pripade, kde sa javi ohrozenie mieru, porusenie mieru
alebo akt agresie a Bezpeénostna rada nie je schopna
vykonavat svoju funkciu z doévodu nedostatku
jednomyselnosti stalych clenov (Prdvne dosledky
vybudovania muru na okupovanom Palestinskom
uzemi, poradny posudok, 1.C.J. Reports 2004 (1), p.
150, para. 30). Tieto Gvahy st relevantné pri otazke, ¢i
rozdelenie pravomoci medzi Bezpecnostnou radou
a Valnym zhromazdenim predstavuje zavazny dovod
pre Sud, na zéklade ktorého ma odmietnut’ odpovedat’
na ziadost Valného =zhromazdenia pre podanie
posudku v tomto pripade.

43. Je samozrejme pravdou, ze skuto¢nosti
sucasného pripadu su uplne odlisné od tych, ktorych sa
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Opinion on Legal Consequences of the Construction of a
Wall in the Occupied Palestinian Territory. The situation
in the occupied Palestinian territory had been under active
consideration by the General Assembly for several decades
prior to its decision to request an opinion from the Court
and the General Assembly had discussed the precise
subject on which the Court's opinion was sought. In the
present case, with regard to the situation in Kosovo, it was
the Security Council which had been actively seised of the
matter. In that context, it discussed the future status of
Kosovo and the declaration of independence (see
paragraph 37 above).

44. However, the purpose of the advisory
jurisdiction is to enable organs of the United Nations and
other authorized bodies to obtain opinions from the Court
which will assist them in the future exercise of their
functions. The Court cannot determine what steps the
General Assembly may wish to take after receiving the
Court's opinion or what effect that opinion may have in
relation to those steps. As the preceding paragraphs
demonstrate, the General Assembly is entitled to discuss
the declaration of independence and, within the limits
considered in paragraph 42, above, to make
recommendations in respect of that or other aspects of the
situation in Kosovo without trespassing on the powers of
the Security Council. That being the case, the fact that,
hitherto, the declaration of independence has been
discussed only in the Security Council and that the Council
has been the organ which has taken action with regard to
the situation in Kosovo does not constitute a compelling
reason for the Court to refuse to respond to the request
from the General Assembly.

45. Moreover, while it is the scope for future
discussion and action which is the determining factor in
answering this objection to the Court rendering an opinion,
the Court also notes that the General Assembly has taken
action with regard to the situation in Kosovo in the past.
As stated in paragraph 38 above, between 1995 and 1999,
the General Assembly adopted six resolutions addressing
the human rights situation in Kosovo. The last of these,
resolution 54/183, was adopted on 17 December 1999,
some six months after the Security Council had adopted
resolution 1244 (1999). While the focus of this resolution
was on human rights and humanitarian issues, it also
addressed (in para. 7) the General Assembly's concern
about a possible "cantonization" of Kosovo. In addition,
since 1999 the General Assembly has each year approved,
in accordance with Article 17, paragraph 1, of the Charter,
the budget of UNMIK (see paragraph 38 above). The
Court observes therefore that the General Assembly has
exercised functions of its own in the situation in Kosovo.

46. Further, in the view of the Court, the fact that it
will necessarily have to interpret and apply the provisions
of Security Council resolution 1244 (1999) in the course of
answering the question put by the General Assembly does

tykal poradny posudok o Prdavmych désledkoch
vybudovania muru na okupovanom Palestinskom
uzemi. Situacia na okupovanom Palestinskom tizemi
bola aktivne sledovana Valnym zhromazdenim pocas
niekol’kych desatroci pred tym, ako sa rozhodlo podat
ziadost o posudok Sudu a Valné zhromazdenie
prediskutovalo presne ta zaleZitost, na ktoru bol
ziadany posudok. V tomto pripade, vzhladom na
situdciu v Kosove, bola to prave BezpeCnostna rada,
ktord sa V zalezitosti aktivna angaZovala. V tejto
savislosti prerokovala aj budtci status Kosova
a deklaraciu nezavislosti (pozri odsek 37 vyssie).

44. Avsak ucelom poradného posudku je
umoznit' organom Organizacie spojenych narodov
a d’alsim opravnenym subjektom vyziadat’ si posudky
Sudu, ktoré im budt poméhat’ pri vykone ich funkcii
vV budtcnosti. Sud neméze urcit, ktoré kroky moze
Valné zhromazdenie zamyslat urobit’ po ziskani
posudku Sudu, alebo aky vplyv moéze mat tento
posudok na tieto kroky. Ako dokazuju predchadzajice
odseky, Valné zhromazdenie je opravnené diskutovat’
0 vyhlaseni nezavislosti a v medziach odseku 42
vy$sie, podavat’ odporucania v stvislosti s fiou alebo
Sinymi aspektmi situacie V Kosove bez prekrocenia
pravomoci Bezpecnostnej rady. Za tychto okolnosti
skutoénost, ze az doteraz bolo vyhlasenie nezavislosti
prerokuvané len v Bezpe¢nostnej rade, a ze Rada bola
organom, ktory prijimal opatrenia v stvislosti so
situaciou v Kosove nepredstavuje zavazny dovod pre
odmietnutie odpovede Sudu na ziadost Valného
zhromazdenia.

45. Navyse, ked’ze priestor pre d’alSie rokovania
a konanie je rozhodujicim faktorom pre odpoved na
tato namietku vo¢i podaniu stidneho posudku, Sud tiez
konstatuje, ze Valné zhromaZdenie prijalo opatrenie
Vv stvislosti so situaciou v Kosove aj v minulosti. Ako
bolo uvedené v odseku 38 vyssie, medzi rokom 1995
a 1999, Valné zhromazdenie prijalo Sest rezolucii
pojednavajucich o stave T'udskych prav v Kosove.
Posledna znich, rezolicia 54/183, bola prijatda 17.
decembra 1999, priblizne Sest mesiacov po prijati
rezolucie Bezpeénostnej rady 1244 (1999). Zatial' ¢o
zameranie tejto rezolucie bolo na T'udské prava
a humanitarne zalezitosti, zaoberala sa aj (v ods. 7)
obavami Valného zhromazdenia Z moznej
,kantonizacie®“ Kosova. Navyse, od roku 1999 Valné
zhromazdenie kazdy rok schval'uje, v stlade s ¢lankom
17 odsek 1 Charty, rozpoc¢et UNMIK (pozri bod 38
vyssie). Sud preto konStatuje, ze Valné zhromazdenie
vykonava svoje vlastné funkcie v suvislosti so
situaciou v Kosove.

46. Po dalsie, podl'a nazoru Sudu skutocnost’, ze
pri podavani odpovede na otazku poloZenu Valnym
zhromazdenim bude nevyhnutne musiet’ interpretovat’
a aplikovat’ ustanovenia rezolucie Bezpecnostnej rady
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not constitute a compelling reason not to respond to that
question. While the interpretation and application of a
decision of one of the political organs of the United
Nations is, in the first place, the responsibility of the organ
which took that decision, the Court, as the principal
judicial organ of the United Nations, has also frequently
been required to consider the interpretation and legal
effects of such decisions. It has done so both in the
exercise of its advisory jurisdiction (see for example,
Certain Expenses of the United Nations, (Article 17,
paragraph 2, of the Charter), Advisory Opinion, I.C.J.
Reports 1962, p. 175; and Legal Consequences for States
of the Continued Presence of South Africa in Namibia
(South West Africa) notwithstanding Security Council
Resolution 276 (1970), Advisory Opinion, 1.C.J. Reports
1971, pp. 51-54, paras. 107-116), and in the exercise of its
contentious jurisdiction (see for example, Questions of the
Interpretation and Application of the 1971 Montreal
Convention arising from the Aerial Incident at Lockerbie
(Libyan Arab Jamahiriya v. United Kingdom), Provisional
Measures, Order of 14 April 1992, 1.C.J. Reports 1992, p.
15, paras. 39-41; Questions of Interpretation and
Application of the 1971 Montreal Convention arising from
the Aerial Incident at Lockerbie (Libyan Arab Jamahiriya
v. United States of America), Provisional Measures, Order
of 14 April 1992, 1.C.J. Reports 1992, pp. 126-127, paras.
42-44).

47. There is, therefore, nothing incompatible with
the integrity of the judicial function in the Court
undertaking such a task. The question is, rather, whether it
should decline to undertake that task unless it is the organ
which has taken the decision that asks the Court to do so.
In its Advisory Opinion on Certain Expenses of the United
Nations, however, the Court responded to the question
posed by the General Assembly, even though this
necessarily required it to interpret a number of Security
Council resolutions (namely, resolutions 143, 145 and 146
of 1960 and 161 and 169 of

1961) (Certain Expenses of the United Nations (Article 17,
paragraph 2, of the Charter), Advisory Opinion, 1.C.J.
Reports 1962, pp. 175-177). The Court also notes that, in
its Advisory Opinion on Conditions of Admission of a
State in the United Nations (Article 4 of the Charter)
(1.C.J. Reports 1947-1948, pp. 61-62), it responded to a
request from the General Assembly even though that
request referred to statements made in a meeting of the
Security Council and it had been submitted that the Court
should therefore exercise its discretion to decline to reply
(Conditions of Admission of a State in the United Nations
(Article 4 of the Charter), Pleadings, Oral Arguments,
Documents, p. 90). Where, as here, the General Assembly
has a legitimate interest in the answer to a question, the
fact that that answer may turn, in part, on a decision of the
Security Council is not sufficient to justify the Court in
declining to give its opinion to the General Assembly.

48. Accordingly, the Court considers that there are

no compelling reasons for it to decline to

1244 (1999), nepredstavuje ziadny zavazny dévod,
preco na danu otazku neodpovedat. Aj ked’ vyklad
a uplatiiovanie rozhodnutia niektorého z politickych
organov Organizacie spojenych narodov je Vv prvom
rade tlohou organu, ktory ho prijal, bol Sud ako
hlavny sudny organ Organizacie spojenych narodov,
tiez Casto poziadany, aby postdil vyklad a pravne
uCinky takéhoto rozhodnutia. Tak sa stalo aj pri
vykone jeho poradnej pravomoci (pozri napriklad,
Urcité vydavky Organizacie spojenych ndrodov,
(Article 17, paragraph 2, of the Charter), Advisory
Opinion, 1.C.J. Reports 1962, p. 175; a Prdvne
dosledky pre staty pokracujice v pritomnosti v Juznej
Afrike v Namibii (Juhozdpadnad Afrika) bez ohladu na
rezoliiciu Bezpecnostnej rady 276 (1970), poradny
posudok, 1.C.J. Reports 1971, pp. 51-54, paras. 107-
116), a pri vykone jej spornej pravomoci (pozri
napriklad, Otazky vykladu a aplikacie Montredlskeho
dohovoru z roku 197 1vyplyvajiice z leteckého incident
v Lockerbie (Libyan Arab Jamahiriya v. United
Kingdom), docasné opatrenia, Order of 14 April 1992,
I.C.J. Reports 1992, p. 15, paras. 39-41; Otazky
vykladu a aplikacie Montredlskeho dohovoru z roku
1971 vyplyvajuce z leteckého incident v Lockerbie
(Libyan Arab Jamahiriya v. United States of America),
docasné opatrenia, Order of 14 April 1992, 1.C.J.
Reports 1992, pp. 126-127, paras. 42-44).

47.Preto, nie je ni¢ nezlucitelné s integritou
sudnej funkcie pri vykonani takejto ulohy Sudom.
Otazkou skor je, ¢i by mal odmietnut’ vykonat’ takuto
ulohu, ak Sud nebol poziadany prave tym organom,
ktory rozhodnutie prijal. V jeho poradnom posudku o
Urcitych vydavkoch Organizdcie spojenych ndrodov,
vSak Std odpovedal na otazku polozenti mu Valnym
zhromazdenim, aj ked’ si to nevyhnutne vyzadovalo
vyklad niekol’kych rezoltcii Bezpe€nostnej rady (a to,
rezolicie 143, 145 a 146 zroku 1960 a 161 a 169
zroku 1961) (Urcité vydavky Organizdcie spojenych
narodov (¢lanok 17 odsek 2 Charty), poradny posudok,
1.C.J. Reports 1962, pp. 175-177). Sud tiez uviedol, ze
v jeho poradnom posudku o Podmienkach prijatia Stdtu
do Organizdcie Spojenych ndrodov (¢lanok 4 Charty)
(1.C.J. Reports 1947-1948, pp. 61-62), reagoval na
ziadost’” Valného zhromazdenia aj napriek tomu, Ze
ziadost’ bola urobena podla vyhlidseni na zasadnuti
Bezpeénostnej rady a bolo navrhnuté, aby Sud z tohto
dovodu vyuzil moznost' uvazenia tak, aby odmietol
zodpovedat poloZenu otazku (Podmienky prijatia Statu
do Organizdcie spojenych ndrodov(clanok 4 Charty),
Spisy, Ustna argumentdcia , Dokumenty, p. 90). AK,
ako je tomu aj vtomto pripade, ma Valné
zhromazdenie legitimny zaujem na odpovedi na
otazku, tak skutoCnost, ze tato odpoved sa mbze
vztahovat, sCasti, na rozhodnutie Bezpecnostnej rady,
nie je pre Sud dostatoénym dovodom pre odmietnutie
podat’ posudok Valnému zhromazdeniu.

48. Preto sa Sud domnieva, Ze neexistuji zavazné
dévody pre odmietnutie vykonu jeho pravomoci
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exercise its jurisdiction in respect of the present request.

Il. SCOPE AND MEANING OF THE QUESTION

49. The Court will now turn to the scope and
meaning of the question on which the General
Assembly has requested that it give its opinion. The
General Assembly has formulated that
question in the following terms:

"Is the unilateral declaration of independence
by the Provisional Institutions of Self-Government of
Kosovo in accordance with international law?"

50. The Court recalls that in some previous cases it
has  departed from the language of the
question put to it where the question was not adequately
formulated (see for example, in
Interpretation of the Greco-Turkish Agreement of 1
December 1926 (Final Protocol, Article V),
Advisory Opinion, 1928, P.C.I1.J., Series B, No. 16) or
where the Court determined, on the basis of
its examination of the background to the request, that the
request did not reflect the "legal questions
really in issue" (Interpretation of the Agreement of 25
March 1951 between the WHO and Egypt,
Advisory Opinion, I.C.J. Reports 1980, p. 89, para. 35).
Similarly,  where  the  question asked  was
unclear or vague, the Court has clarified the question
before  giving its  opinion  (Application  for
Review of Judgement No. 273 of the United Nations
Administrative Tribunal, Advisory Opinion,

I.C.J. Reports 1982, p. 348, para. 46).

51. In the present case, the question posed by the

General Assembly is clearly formulated.
The question is narrow and specific; it asks for the Court's
opinion on whether or not the

declaration of independence is in accordance with
international law. It does not ask about the legal
consequences of that declaration. In particular, it does not
ask  whether or not Kosovo has achieved
statehood. Nor does it ask about the validity or legal
effects of the recognition of Kosovo by those
States which have recognized it as an independent State.
The Court notes that, in past requests for
advisory opinions, the General Assembly and the Security
Council, when they have wanted the
Court's opinion on the legal consequences of an action,
have framed the question in such a way
that this aspect is expressly stated (see, for example, Legal

Consequences for States of the
Continued Presence of South Africa in Namibia (South
West Africa) notwithstanding Security
Council Resolution 276 (1970), Advisory Opinion, 1.C.J.
Reports 1971, p. 16 and Legal
Consequences of the Construction of a Wall in the
Occupied Palestinian Territory, Advisory

V suvislosti so suc¢asnou ziadost’ou.

Il. Predmet a vyznam otazky

49. Std sa teraz obrati na predmet a vyznam
otazky, ohl'adom ktorej Valné zhromazdenie poziadalo
Std  opodanie  poradného  posudku.  Valné
zhromazdenie sformulovalo otazku nasledovnymi
slovami:

»Je jednostranné vyhlasenie nezavislosti vyhlasené
docasnymi inStiticiami samospravy Kosova v sulade
S medzinarodnym pravom?“

50. Sud pripomina, ze v niektorych
predchadzajucich pripadoch sa odchylil od formulacie
otazky mu polozenej, ak otazka nebola dostatocne
sformulovana (pozri napriklad- Vyklad Grécko-
Tureckej dohody z 1. Decembra 1926 (Zdverecny
protokol, clanok 1V), poradny posudok, 1928, P.C.1.J.,
Series B, No. 16) alebo ak Sud zistil, na zaklade svojho
skimania pozadia ziadosti, Ze ziadost' nezohladnuje
,pravne otazky, ktoré st skuto¢ne vyznamné” (Vyklad
dohody z25. marca 1951medzi WHO a Egyptom,
poradny posudok, 1.C.J. Reports 1980, p. 89, para. 35).
Podobne, ak bola otazka nejasna alebo neurcita, Sud
objasnil otazku pred tym, ako podal svoj posudok
(Ziadost' o preskiimanie rozsudku No. 273 Spravneho
sudu  Organizacie spojenych narodov, poradny
posudok, 1.C.J. Reports 1982, p. 348, para. 46).

51.V tomto pripade, otazka polozend Valnym
zhromazdenim je jasne formulovana. Otazka je tzka
a Specificka; ziada posudok Sudu, ¢i vyhlasenie
nezavislosti je alebo nie je v stlade s medzinarodnym
pravom. Nepyta sa na pravne dosledky tohto
vyhlasenia. Najmai sa nepyta, ¢i Kosovo dosiahlo alebo
nedosiahlo $tatnost. Nepyta sa ani na platnost’ alebo
pravne ucinky uznania Kosova tymi $tatmi, ktoré ho
uznali ako nezavisly S§tat. Sud konStatuje, zZe
v minulych Ziadostiach pre podanie poradnych
posudkov, ak Valné zhromaZdenie a Bezpenostna
rada, chceli posudok Sudu o pravnych dosledkoch
akcie, museli sformulovat’ otdzku tak, aby tento aspekt
bol jasne uvedeny (pozri napriklad, déosledky pre staty
pokracujuce v pritomnosti v Juznej Afrike v
Namibii(Juhozapadna Afrika) bez ohladu na rezoluciu
Bezpecnostnej rady 276 (1970), poradny posudok,
I.C.J. Reports 1971, p. 16 a Prdvne dosledky
vybudovania muru na okupovanom Palestinskom
uzemi, poradny posudok, 1.C.J. Reports 2004 (1), p.
136). V sulade s tym sa Sud nedomnieva, Ze je
potrebné zaoberat’ sa takymi otdzkami, ¢i vyhlasenie
viedlo alebo neviedlo k vytvoreniu §tatu alebo stavu
rokovani o uznani, aby odpovedal na otazku Valného
zhromazdenia. Sud teda nevidi ziadny dovod pre
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Opinion, 1.C.J. Reports 2004 (1), p. 136). Accordingly, the
Court does not consider that it is
necessary to address such issues as whether or not the
declaration has led to the creation of a State or the status of
the acts of recognition in order to answer the question put
by the General Assembly. The Court accordingly sees no
reason to reformulate the scope of the question.

52. There are, however, two aspects of the question
which require comment. First, the question refers to "the
unilateral declaration of independence by the Provisional
Institutions of Self-Government of Kosovo" (General
Assembly resolution 63/3 of 8 October 2008, single
operative paragraph; emphasis added). In addition, the
third preambular paragraph of the General Assembly
resolution "[r]ecall[s] that on 17 February 2008 the
Provisional Institutions of Self-Government of Kosovo
declared independence from Serbia". Whether it was
indeed the Provisional Institutions of Self-Government of
Kosovo which promulgated the declaration of
independence was contested by a number of those
participating in the present proceedings. The identity of the
authors of the declaration of independence, as is
demonstrated below (paragraphs 102 to 109), is a matter
which is capable of affecting the answer to the question
whether that declaration was in accordance with
international law. It would be incompatible with the proper
exercise of the judicial function for the Court to treat that
matter as having been determined by the General
Assembly.

53. Nor does the Court consider that the General
Assembly intended to restrict the Court's freedom to
determine this issue for itself. The Court notes that the
agenda item under which what became resolution 63/3 was
discussed did not refer to the identity of the authors of the
declaration and was entitled simply "Request for an
advisory opinion of the International Court of Justice on
whether the declaration of independence of Kosovo is in
accordance with international law" (General Assembly
resolution 63/3 of 8 October 2008; emphasis added). The
wording of this agenda item had been proposed by the
Republic of Serbia, the sole sponsor of resolution 63/3,
when it requested the inclusion of a supplementary item on
the agenda of the 63rd session of the General Assembly
(Letter of the Permanent Representative of Serbia to the
United Nations addressed to the Secretary-General, 22
August 2008, A/63/195). That agenda item then became
the title of the draft resolution and, in turn, of resolution
63/3. The common element in the agenda item and the title
of the resolution itself is whether the declaration of
independence is in accordance with international law.
Moreover, there was no discussion of the identity of the
authors of the declaration, or of the difference in wording
between the title of the resolution and the question which it
posed to the Court during the debate on the draft resolution
(A/63/PV.22).

preformulovanie predmetu otazky.

52. Existuju vSak dva aspekty otazky, ktoré
vyzaduji komentar. Po prvé, otazka sa tyka
,jednostranného vyhldsenia nezavislosti vyhlasenej
Docasnymi  instituciami  samospravy  Kosova“
(rezolucia Valného zhromazdenia 63/3 z 8. oktdbra
2008, jeden z ¢lankov, pridané zvyraznenie). Navyse,
treti odsek preambuly rezolucie Valného zhromazdenia
wpripomina, ze 17. februara 2008 Docasné institucie
samospravy Kosova vyhlasili nezavislost od Srbska®.
Okolnost, ¢ boli  naozaj Docasné institicie
samospravy Kosova, ktoré vyhlasili vyhlasenie
nezavislosti, bola  spochybiiovand  mnozstvom
zOcastnenych na tomto konani. Totoznost' autorov
vyhlasenia nezavislosti, ako je vidiet' nizSie (odseky
102 az 109), je okolnostou, schopnou ovplyvnit
odpoved’ na otazku ¢&i bolo toto vyhlasenie v stlade
S medzinarodnym pravom. Pre Sud by bolo
nezluCitelné sriadnym vykonom sudnej funkcie
posudzovat’ tuto zalezitost’ tak, akoby mala byt uréena
Valnym zhromazdenim.

53. Sud vychadza z toho, ze Valné zhromazdenie
nezamyslalo obmedzit slobodu Sudu postdit’ tato
zalezitost’ pre seba. Sud konstatuje, Ze bod programu
pod ktorym sa prerokovala rezolucia 63/3, neuviedol
totoznost autorov vyhlasenia abol pomenovany
jednoducho ako ,,Ziadost o poradné stanovisko
Medzinarodného sudneho dvora na otazku, ¢i
vyhlasenie  nezavislosti Kosova je v stlade
S medzinarodnym  pravom*  (rezolicia  Valného
zhromazdenia 63/4 z8. oktobra 2008; pridané
zvyraznenie). Znenie tohto bodu programu bolo
navrhnuté Srbskou republikou, jedinym
navrhovatelom rezolucie 63/3, ked pozadovala
zaradenie dodato¢ného bodu do programu rokovania
63. zasadnutia Valného zhromazdenia (List staleho
zastupcu Srbska pri OSN adresovany generalnemu
tajomnikovi, 22. august 2008, A/63/195). Tento bod
programu rokovania sa stal nazvom navrhu rezolacie
anasledne aj rezolacie 63/3. Spoloénym prvkom
programu rokovania a nazvu rezolucie samotnej je, ¢i
vyhlasenie nezavislosti je v sulade s medzinarodnym
pravom. NavySe, pocas rozpravy o navrhu rezolucie
(A/63/PV.22) sa neviedla ziadna diskusia o totoznosti
autorov vyhlasenia alebo o rozdieloch v zneni nazvu
rezolucie a zneni otazky, polozenej Sudu.
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54. Ako uz Sud uviedol v inej suvislosti:

“Nemozno predpokladat’, ze Valné zhromazdenie by sa
mohlo....snazit’ sputat’ alebo obmedzit' Sud pri plneni
jeho sudnych funkcii; Sid musi mat’ plna slobodu
zvazit vSetky jemu dostupné relevantné udaje pri
formovani posudku na otazku mu polozenu pre vydanie
poradného posudku.“ (Urcité vydavky Organizdcie
spojenych ndrodov (¢lanok 17 odsek 2 Charty),
poradny posudok, 1.C.J. Reports 1962, p. 157.)

Této tvaha je aplikovatelna v prejednévanej veci. Pri
posudzovani, ¢i vyhlasenie nezavislosti je alebo nie je
v sulade s medzinarodnym pravom, musi Sud mat
moznost’ preskumat’ cely Spis a sim rozhodnut’ ¢i toto
vyhlasenie bolo vyhlasenda Docasnymi institdciami
samospravy alebo nejakou inou entitou.
55. Aj ked’ mnohi zo zicastnenych na

tomto konani poukazalo na stanovisko NajvysSicho
stdu Kanady vo veci Podnet generdlneho guvernéra
tykajuci sa urcitych otdzok vo vztahu k odtrhnutiu
Quebecu od Kanady([1998] 2 S.C.R. 217; 161 D.L.R.
(4th) 385; 115 Int. Law Reps. 536), Sud ma za to, Ze
otazka v tomto pripade je znacne odliSna od otazky
poloZenej Najvyssiemu stdu Kanady.

Relevantna otdzka v tomto pripade bola
,Dava medzinarodné pravo Narodnému

zhromazdeniu, zadkonodarnému zboru alebo vlade
Quebecu pravo vykonat odtrhnutie Quebecu od
Kanady jednostranne? V tomto smere, existuje pravo
na sebaurcenie podla medzinarodného prava, podla
ktorého by dalo Narodnému zhromazdeniu,
zakonodarnému zboru alebo vlade Quebecu pravo
vykonat  odtrhnutie = Quebecu od  Kanady
jednostranne?*

56. Otazka polozena Najvyssiemu sudu
Kanady sa spytovala, ¢i existuje pravo na ,,vykonanie
odtrhnutia®, a ¢i existuje pravidlo medzinarodného
prava, ktoré poskytuje pozitivny narok niektorému
Z pomenovanych organov. Naopak, Valné
zhromazdenie sa pytalo, ¢i vyhlasenie nezévislosti bolo
,,V stlade s“ medzinarodnym pravom. Odpoved’ na tuto
otazku zavisi od toho, ¢i aplikovateI'né medzinarodné
pravo  zakazuje alebo nezakazuje  vyhlasenie
nezavislosti. Ak by bol Sud toho nazoru, Ze 4no, potom
musi odpovedat’ na poloZenu otazku tak, Ze vyhlasenie
nezavislosti nebolo Vv stlade s medzinarodnym pravom.
Z toho vyplyva, Ze tloha, na ktorej vykonanie je Sud
vyzvany, je uréit’, ¢i vyhlasenie nezavislosti bolo alebo
nebolo prijatd vrozpore smedzindrodnym pravom.
Sud nie je polozenou otazkou poziadany k zaujatiu
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54. As the Court has stated in a different context:

"It is not to be assumed that the General
Assembly would ... seek to fetter or hamper the
Court in the discharge of its judicial functions; the
Court must have full liberty to consider all relevant
data available to it in forming an opinion on a
question posed to it for an advisory opinion."
(Certain Expenses of the United Nations (Article
17, paragraph 2, of the Charter), Advisory Opinion,
I.C.J. Reports 1962, p. 157.)

This consideration is applicable in the present case. In
assessing whether or not the declaration of independence is
in accordance with international law, the Court must be
free to examine the entire record and decide for itself
whether that declaration was promulgated by the
Provisional Institutions of Self-Government or some other
entity.

stanoviska, ¢i medzinarodné pravo priznava Kosovu
pozitivny narok jednostranne vyhlasit’ jeho nezavislost’
alebo, a fortiori, ¢i medzinarodné pravo vSeobecne
priznava entitdm nachadzajicim sa vnutri Statu narok
jednostranne sa od neho odtrhniit Rozhodne je vsak
uplne mozné, aby uréity akt - taky ako jednostranné
vyhlasenie nezavislosti - nebolo
porusenim medzinarodného prava, bez toho aby
nevyhnutne predstavoval vykon prava priznaného
medzinarodnym pravom. Std bol poziadany o posudok
k prvému bodu, nie k druhému.

I1l. SKUTKOVY RAMEC

57. Vyhlasenie nezavislosti zo 17. februara

2008 musi byt posudzovana vzmysle skutkovych
suvislosti, ktoré viedli k jej prijatiu. Sud preto strucne
opise relevantné vlastnosti ramca uplathovaného
Bezpecnostnou radou na zabezpeceniedoCasnej spravy
Kosova, konkrétne rezolicie Bezpecnostnej rady 1244
(1999) a nariadeni vyhlasenych na jej zaklade Misiou
Organizacie spojenych narodov v Kosove. Potom bude
Sud pokracovat’ s kratkym popisom vyvoja v suvislosti
stzv. ,procesom konecného statusu“ pocas rokov
predchadzajtcich prijatiu vyhlasenia nezavislosti kym
pristtpi k udalostiamzo 17. februara 2008.

A. Rezolucia
Bezpecnostnej Rady
1244 (1999)
arelevantné
nariadenia
UNMIK

58. Rezolucia 1244 (1999) bola prijata
Bezpecnostnou radou konajucou na zéklade kapitoly
VII Charty Organizacie spojenych narodov 10. juna
1999. V tejto rezolicii Bezpe¢nostna rada ,,rozhodnuta
vyrie$it  vaznu humanitarnu  situaciu® , ktoru
identifikovala (pozri S§tvrty odsek preambuly)
a skoncovat’ s ozbrojenym konfliktom v Kosove,
poverila generalneho tajomnika OSN vytvorenim
medzinarodného civilného zboru v Kosove s cielom
zabezpecit' ,,docasnll spravu pre Kosovo... ktord bude
zabezpeGovat’ prechodni spravu pocas vytvarania
a dohliadania nad rozvojom doc¢asnych demokratickych
samospravnych institacii“ (ods. 10).

Odsek 3 pozadoval ,najmid aby Juhoslovanska
zvézova republika okamzite a preukazatel'ne ukonéila
nasilnosti arepresie v Kosove, azacala a dokoncila
overitelné odvolanie z Kosova postupne vsetkych
vojenskych, policajnych a polovojenskych
paramilitarne  sil  vstlade srychlym  planom
(odchodu)“. V stlade s odsekom 5 rezolicie rozhodla
Bezpecnostna rada o nasadeni medzinarodnych
civilnych a bezpeénostnych zborov v Kosove pod
zaStitou OSN, a privitala suhlas Federativnej zvdzovej
republiky sich pritomnostou. Pravomoci a tlohy
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55. While many of those participating in the
present  proceedings made reference to  the
opinion of the Supreme Court of Canada in Reference by
the Governor-General concerning
Certain Questions relating to the Secession of Quebec
from Canada ([1998] 2 S.C.R. 217,
161 D.L.R. (4th) 385; 115 Int. Law Reps. 536), the Court
observes that the question in the present
case is markedly different from that posed to the Supreme
Court of Canada.

The relevant question in that case was

"Does international law give the National
Assembly, legislature or government of Quebec the
right to effect the secession of Quebec from Canada
unilaterally? In this regard, is there a right to self-
determination under international law that would
give the National Assembly, legislature or
government of Quebec the right to effect the
secession of Quebec from Canada unilaterally?"

56. The question put to the Supreme Court of
Canada inquired whether there was a right to
"effect secession”, and whether there was a rule of
international law  which  conferred a  positive
entitlement on any of the organs named. By contrast, the
General ~ Assembly  has  asked  whether  the
declaration of independence was "in accordance with"

international law. The answer to that
question turns on whether or not the applicable
international law prohibited the declaration of

independence. If the Court concludes that it did, then it
must  answer the question put by saying
that the declaration of independence was not in accordance
with international law. It follows that
the task which the Court is called upon to perform is to
determine  whether or not the declaration of
independence was adopted in violation of international
law.€ The Court is not required by the
question it has been asked to take a position on whether
international law conferred a positive
entitlement on Kosovo unilaterally to declare its
independence or, a fortiori, on whether
international law generally confers an entitlement on
entities  situated within a State unilaterally to
break away from it. Indeed, it is entirely possible for a
particular  act such as a unilateral
declaration of independence — not to be in violation of
international law without necessarily
constituting the exercise of a right conferred by it. The

Court has been asked for an opinion on the
first point, not the second.
I1l. FACTUAL BACKGROUND

57. The declaration of independence of 17
February 2008 must be considered within the
factual context which led to its adoption. The Court

bezpeCnostnych  zborov  boli  dalej spresnené
vodsekoch 7 a9. Odsek 15 rezolicie 1244 (1999)
pozadoval, aby Kosovskd oslobodzovacia armada
(Kosovo Liberation Army - KLA) a ostatné ozbrojené
kosovsko - albanske skupiny okamzite zastavili vietky
utocné akcie a dodrziavali poziadavky demilitarizacie.
Bezprostredne pred prijatim rezolucie Bezpecnostnej
rady 1244 (1999) boli prijaté ré6zne vykonavacie kroky
prostrednictvom rady opatreni, vratane, inter alia, tych,
ktoré st stanovené vo Vojenskej technickej dohode z 9.
jina 1999, ktorej ¢lanok 1.2 upravuje nasadenie KFOR,
umoziujuc im, aby ,,pdsobili bez prekazok v Kosove
a s poverenim prijimat’ vSetky potrebné opatrenia pre
vytvorenie audrZanie bezpeéného prostredia pre
vSetkych obcanov Kosova a- azostatnych hladisk
vykonavat’ svoju misiu.” Vojenska technicka dohoda
taktieZ stanovuje stiahnutie pozemnych a vzdusnych sil
JZR, s vynimkou ,,dohodnutého poctu juhoslovanskych
a srbskych vojenskych a policajnych zloziek™, ako je
uvedené v odseku 4 rezolucie 1244 (1999).

59. Odsek 11 rezolucie opisal hlavné tlohy
medzinarodnych civilnych zborov v Kosove
nasledujuco:

(@) Podpora zriadenia, do doby koneéného
vysporiadania, rozsiahlej autonémiec a
samospravy v Kosove, pri plnom zohl'adneni

prilohy 2 a Rambouilletskych dohdd
(5/1999/648);
(b) Vykonavanie zakladnych funkcii civilnej
spravy, tam a tak dlho, ako to bude potrebné;
(c) Organizovanie adohlad nad rozvojom
docasnych instithcii demokratickej

a autonémnej samospravy do doby kone¢ného
politického vysporiadania, vratane
usporiadania volieb;

(d) Prenos, po ustanoveni tychto institacii, ich
spravnych tloh pri sledovani a podpore
konsolidacie kosovskych miestnych
docasnych institacii a d’alSich mierotvornych
aktivitach;

(e) Urahcovanie politického procesu urovania
budiceho statusu Kosova, s prihliadnutim na

Rambouilletské dohody(S/1999/648);

(f) V zaverenej faze, dohlad nad prenosom
povereni (pravomoci) z  kosovskych
docasnych institcii na institucie vytvorené na
zaklade politického urovnania...”

60. Dna 12. jina 1999, generalny tajomnik
predniesol Bezpeénostnej rade ,,predbezny operativny
koncept celkovej organizacie civilného zboru, ktory

bude znamy ako Docasna administrativna misia
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therefore  will  briefly  describe  the  relevant
characteristics of the framework put in place by the
Security Council to ensure the interim
administration of Kosovo, namely, Security Council
resolution 1244  (1999) and the regulations
promulgated thereunder by the United Nations Mission in
Kosovo. The Court will then proceed
with a brief description of the developments relating to the
so-called "final status process” in the
years preceding the adoption of the declaration of
independence, before turning to the events of
17 February 2008.
A. Security
Council
resolution 1244
(1999) and the
relevant UNMIK
regulations

58. Resolution 1244 (1999) was adopted by the
Security  Council, acting under Chapter VII
of the United Nations Charter, on 10 June 1999. In this
resolution, the Security Council,
"determined to resolve the grave humanitarian situation"
which it  had identified (see the  fourth
preambular paragraph) and to put an end to the armed
conflict in Kosovo, authorized the United Nations
Secretary-General to establish an international civil
presence in Kosovo in order to provide "an interim
administration for Kosovo . . which will provide
transitional administration  while establishing and
overseeing the development of provisional democratic
self-governing institutions" (para. 10).

Paragraph 3 demanded "in particular that the
Federal Republic of Yugoslavia put an immediate and
verifiable end to violence and repression in Kosovo, and
begin and complete verifiable phased withdrawal from
Kosovo of all military, police and paramilitary forces
according to a rapid timetable™. Pursuant to paragraph 5 of
the resolution, the Security Council decided on the
deployment in Kosovo, under the auspices of the United
Nations, of international civil and security presences and
welcomed the agreement of the Federal Republic of
Yugoslavia to such presences. The powers and
responsibilities of the security presence were further
clarified in paragraphs 7 and 9. Paragraph 15 of resolution
1244 (1999) demanded that the Kosovo Liberation Army
(KLA) and other armed Kosovo Albanian groups end
immediately all offensive actions and comply with the
requirements for demilitarization. Immediately preceding
the adoption of Security Council resolution 1244 (1999),
various implementing steps had already been taken
through a series of measures, including, inter alia, those
stipulated in the Military Technical Agreement of 9 June
1999, whose Article 1.2 provided for the deployment of

Organizacie spojenych narodov v Kosove (UNMIK)®,
v sulade s odsekom 10 rezolucie 1244 (1999), podla

ktorécho by mna cele UNMIK stal osobitny
splnomocnenec  generalneho  tajomnika, ktorého
menuje  generalny  tajomnik  po  konzultacii

s Bezpecénostnou radou (Sprava generalneho tajomnika
2 12. jina 1999 (Organizacia
spojenych narodov doc. S/1999/672, 12 June

1999)). Sprava generalneho tajomnika uviedla, Zze
vramci misie UNMIK by mali pracovat Styria
zéstupcovia  osobitného  splnomocnenca, kazdy
zodpovedny za jednu zo $tyroch hlavnych zloziek (tieZ
nazyvané ako ,,$tyri piliere”) rezimu UNMIK (ods. 5):
(@) docasna civilna sprava (s hlavnou ulohou
pridelenou OSN); (b) humanitarne zaleZitosti
(shlavnou ulohou pridelenou Uradu vysokého
komisara OSN pre uteéencov (UNHCR)); (c)
budovanie institacii (S hlavnou tlohou pridelenou
Organizacii pre bezpecnost’ a spolupracu v Eurdpe
(OBSE)); a (d) rekons$trukcia (s hlavnou tlohou
pridelenou Europske;j unii).

61.Dna 25. jula 1999
splnomocnenec
generalneho tajomnika vyhlasil nariadenie UNMIK
1999/1, ktoré vo svojom bode 1.1 stanovilo, Ze
»[V]Setky legislativne a vykonné organy poverené
v suvislosti s Kosovom, vratane spravy sudnictva,
spadaji pod UNMIK asu vykondvané osobitnym
splnomocnencom generalneho tajomnika“. Podl'a bodu
3 nariadenia UNMIK 1999/1, zakony platné na Gzemi
Kosova pred 24. marcom 1999 budi aj nadalej
aplikované, ale len do tej miery, pokial nebuda
vrozpore Smedzinarodne uzndvanymi normami
0 l'udskych pravach azakazom diskriminacie, C¢i
naplnenim mandatu UNMIK na zaklade rezolucie 1244
(1999). Bod 3 bol zruSeny nariadenim UNMIK
1999/25 vyhlasenym osobitnym splnomochencom
generalneho  tajomnika  12.  decembra 1999,
s retroaktivnym efektom K 10. jonu 1999. Bod 1.1
nariadenia UNMIK 1999/24 z12. decembra 1999
stanovil, ze ,[p]ravoplatné v Kosove bude: (a)
nariadenia vyhlasené osobitnym splnomocnencom
generalneho tajomnika a dopliiujuce nastroje vydané na
ich zéklade; a (b) pravo platné v Kosove k 22. marcu
1989“. Bod 4, nazvany ,,Prechodné ustanovenia®“, znie

takto:

prvy  osobitny

,» Vsetky pravne akty, vratane sudnych rozhodnuti,
a pravne nasledky udalosti, ktoré nastali v obdobi od
10. jina 1999 do dfia tohto nariadenia na
zéklade pravnych predpisov platnych v tomto obdobi v
zmysle bodu 3 nariadenia UNMIK No. 1999/1 z 25.
jula 1999, zostavaju v platnosti, pokial’ nie s v rozpore
s normami uvedenymi v bode 1 tohto nariadenia alebo
akymkol'vek nariadenim UNMIK platnym v case
takychto aktov.*
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KFOR, permitting these to "operate without hindrance
within Kosovo and with the authority to take all necessary
action to establish and maintain a secure environment for
all citizens of Kosovo and otherwise carry out its mission."
The Military Technical Agreement also provided for the
withdrawal of FRY ground and air forces, save for "an
agreed number of Yugoslav and Serb military and police

personnel”

(1999).

59.

as foreseen in paragraph 4 of resolution 1244

Paragraph 11 of the resolution described the

principal responsibilities of the international civil presence
in Kosovo as follows:

“(a)

Promoting the establishment, pending a final
settlement, of substantial autonomy and self-
government in Kosovo, taking full account of
annex 2 and of the Rambouillet accords
(5/1999/648);

(b) Performing basic civilian administrative
functions where and as long as required;

©)

Organizing and overseeing the development of
provisional institutions for democratic and
autonomous  self-government  pending a
political settlement, including the holding of
elections;

(d) Transferring, as these institutions are
established, its administrative responsibilities
while  overseeing and  supporting the

)

(f)

consolidation of Kosovo's local provisional
institutions and other peace-building activities;

Facilitating a political process designed to
determine Kosovo's future status, taking into
account the Rambouillet accords (S/1999/648);

In a final stage, overseeing the transfer of
authority from Kosovo's provisional institutions
to institutions established under a political

62. Pravomoci a ulohy takto stanovené

v rezollcii Bezpe¢nostnej rady 1244 (1999), boli
podrobnejsie upravené v nariadeni UNMIK 2001/9
z15. maja 2001 oustavnom ramci docasnej
samospravy ( dalej len ,ustavny ramec®), ktoré
vymedzilo povinnosti (alohy) vo vztahu ku sprave
Kosova medzi osobitnym splnomocnencom
generdlneho tajomnika a Docasnymi inStitiiciami
samospravy Kosova. S ohladom na ulohy zverené
osobitnému splnomocnencovi generalneho tajomnika
na zaklade kapitoly 12 Ustavného ramca,

»[V]ykon tloh do¢asnych institacii na zaklade tohto
Ustavného ramca neovplyviiuje ani  neznizuje
poverenie osobitného splnomocnenca generalneho
tajomnika na zabezpeCenie uplnej implementacie
rezolucie Bezpecnostnej rady 1244(1999), vratane
dohl'adu nad docasnymi institGciami samospravy, jej
uradnikmi  ajej tradmi, aprijimania vhodnych
opatreni, vzdy ked su ich akcie v rozpore s rezoliciou
Bezpecnostnej rady 1244 (1999) alebo tymto
Ustavnym ramcom®.

Navyse, podla kapitoly 2 (a), ,[d]o¢asné institucie
samospravy aich ftradnici... [v]ykonavaju svoje
poverenia v sulade s ustanoveniami rezolucie
Bezpecnostnej rady 1244 (1999) aza podmienok
ustanovenych Vv tomto Ustavnom ramci“. Podobne,
sohladom na deviaty odsek preambuly Ustavného
ramca, ,,vykon loh dodasnych institucii samospravy
v Kosove v ziadnom pripade neovplyviiuje ani
neznizuje najvyssie poverenie osobitného
splnomocnenca generalneho tajomnika na
implementaciu  rezolicie  Bezpelnostnej  rady
1244(1999)°. Vo svojej pravidelnej sprave
Bezpecnostnej rade zo 7. juna 2001, generalny
tajomnik uviedol, ze Ustavny ramec obsahuje

,Siroké poverenie pre mdjho osobitného
splnomocnenca zasiahnut' a napravit' vsetku
¢innost’ doCasnych institicii samospravy, ktora
je vrozpore srezoluciou Bezpeénostnej rady
1244 (1999), vratane prava veta ohladom
predpisov Zhromazdenia, ak je to potrebné*
(Sprava generalneho tajomnika o Docasnej
administrativnej misii Organizacie spojenych
narodov v Kosove, S/2001/565, 7 June 2001).

63. Po opise ramca zavedené¢ho Bezpecnostnou
radou pre zabezpeCenie doCasnej spravy nad tzemim
Kosova, Sud sa teraz obrati k vyznamnym udalostiam
vprocese 0 koneénom statuse Kosova, ktoré
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settlement . .. "

60. On 12 June 1999, the Secretary-General
presented to the Security Council "a preliminary
operational concept for the overall organization of the civil
presence, which will be known as the United Nations
Interim Administration Mission in Kosovo (UNMIK)",
pursuant to paragraph 10 of resolution 1244 (1999),
according to which UNMIK would be headed by a Special
Representative of the Secretary-General, to be appointed
by the Secretary-General in consultation with the Security
Council (Report of the Secretary-General of 12 June 1999
(United Nations doc. S/1999/672, 12 June 1999)). The
Report of the Secretary-General provided that there would
be four Deputy Special Representatives working within
UNMIK, each responsible for one of four major
components (the so-called "four pillars™) of the UNMIK
régime (para. 5): (a) interim civil administration (with a
lead role assigned to the United Nations); (b) humanitarian
affairs (with a lead role assigned to the Office of the
United Nations High Commissioner for Refugees
(UNHCRY)); (c) institution building (with a lead role
assigned to the Organization for Security and Co-operation
in Europe (OSCE)); and (d) reconstruction (with a lead
role assigned to the European Union).

61. On 25 July 1999, the first Special
Representative of the Secretary-General promulgated
UNMIK regulation 1999/1, which provided in its Section
1.1 that "[a]ll legislative and executive authority with
respect to Kosovo, including the administration of the
judiciary, is vested in UNMIK and is exercised by the
Special Representative of the Secretary-General”. Under
Section 3 of UNMIK regulation 1999/1, the laws
applicable in the territory of Kosovo prior to 24 March
1999 were to continue to apply, but only to the extent that
these did not conflict with internationally recognized
human rights standards and non-discrimination or the
fulfilment of the mandate given to UNMIK under
resolution 1244 (1999). Section 3 was repealed by
UNMIK regulation 1999/25 promulgated by the Special
Representative of the Secretary-General on 12 December
1999, with retroactive effect to 10 June 1999. Section 1.1
of UNMIK regulation 1999/24 of 12 December 1999
provides that "[t]he law applicable in Kosovo shall be: (a)
The regulations promulgated by the Special Representative
of the Secretary-General and subsidiary instruments issued
thereunder; and (b) The law in force in Kosovo on 22
March 1989". Section 4, entitled "Transitional Provision",
reads as follows:

"All legal acts, including judicial decisions,
and the legal effects of events which occurred,
during the period from 10 June 1999 up to the date
of the present regulation, pursuant to the laws in
force during that period under section 3 of UNMIK
Regulation No. 1999/1 of 25 July 1999, shall
remain valid, insofar as they do not conflict with
the standards referred to in section 1 of the present
regulation or any UNMIK regulation in force at the
time of such acts."

predchadzali vyhlaseniu nezavislosti zo 17. februara
2008.

B. Vyznamné udalosti v procese o koneénom statuse
Kosova pred 17. februarom 2008

64.V juni 2005, generalny tajomnik vymenoval
Kai Eide, stileho zastupcu Norska pri Organizacii
severoatlantickej zmluvy (NATO), ako jeho
osobitného vyslanca pre celkové preskiimanie Kosova.
V nadvédznosti na spravu o celkovom preskimani,
ktorti predlozil generalnemu tajomnikovi (pripojena
k dokumentom OSN S$/2005/635 (7 October 2005)),
v ramci Bezpeénostnej rady nastal konsenzus o tom, Ze
proces o0 kone¢nom statuse by mal zacat’:

,, Bezpecnostna rada suhlasi s celkovym hodnotenim
vel'vyslanca Eidea, Ze aj napriek tomu, zZe Kosovo
a SirSia oblast’ stale Celi problémom, nastal ¢as prejst’
k dalsej faze politického procesu. Rada preto
podporuje zdmer generdlneho tajomnika zacat
politicky proces smerujuci k urceniu budiceho statusu
Kosova, ako je stanovené v rezollcii Bezpeénostnej

rady 1244(1999).« (Vyhlasenie predsedu
Bezpecnostnej rady z24. oktobra 2005,
S/PRST/2005/51.)

65. V novembri 2005, generalny tajomnik
menoval p. Martiiho Ahtisaariho, byvalého finskeho
prezidenta, ako svojho osobitného vyslanca pre proces
0 budicom statuse pre Kosovo. Toto vymenovanie
bolo schvalené Bezpecnostnou radou (pozri List
datovany 10. novembra 2005 predsedu Bezpecnostnej
rady adresovany generalnemu tajomnikovi,
S/2005/709). Menovaci dekrét p. Ahtisaariho zahfna,
ako prilohu, dokument zvany “kompetencie”, ktory
stanovuje, ze od osobitného vyslanca “sa ocakava, Ze
sa bude obracat’ na generalneho tajomnika na vsetkych
urovniach procesu®“. Okrem toho, ,tempo a trvanie
procesu o0 budiicom statuse budi uréené osobitnym
vyslancom na zédklade konzulticie s generalnym
tajomnikom, s ohl'adom na spolupracu stran a situaciu
na mieste (Kompetencie, datované 10. novembra
2005, ako priloha Dekrétu generalneho tajomnika p.
Marttimu  Ahtisaarimu zo 14. Novembra 2005,
Dokumentacia OSN No. 198).

66. Bezpecnostna rada nekomentovala tieto
Kompetencie. Namiesto toho, ¢lenovia Rady kich
schvaleniu vymenovania p. Ahtisaariho pripojili
Hlavné zéasady kontaktnej skupiny (neformalne
zoskupenie Statov sformované v roku 1994 na rieSenie
situacie na Balkane, zloZené z Francuzska, Nemecka,
Talianska, Ruskej federacie, Spojeného kralovstva
a Spojenych §tatov). Clenovia Bezpe¢nostnej rady
d’alej uviedli, ze Hlavné zasady su wuréené pre
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62. The powers and responsibilities thus laid out in
Security Council resolution 1244 (1999)
were set out in more detail in UNMIK regulation 2001/9 of
15 May 2001 on a Constitutional
Framework for Provisional Self-Government (hereinafter
"Constitutional Framework"), which
defined the responsibilities relating to the administration of

Kosovo between the Special
Representative of the Secretary-General and the
Provisional Institutions of  Self-Government  of

Kosovo. With regard to the role entrusted to the Special
Representative of the Secretary-General
under Chapter 12 of the Constitutional Framework,

"[t]he exercise of the responsibilities of the
Provisional Institutions of Self-Government under
this Constitutional Framework shall not affect or
diminish the authority of the SRSG to ensure full
implementation of UNSCR 1244 (1999), including
overseeing the Provisional Institutions of Self-
Government, its officials and its agencies, and
taking appropriate measures whenever their actions
are inconsistent with UNSCR 1244 (1999) or this
Constitutional Framework".

Moreover, pursuant to Chapter 2 (a), "[t]he Provisional
Institutions of Self-Government and their officials shall . . .
[e]xercise their authorities consistent with the provisions
of UNSCR 1244 (1999) and the terms set forth in this
Constitutional Framework". Similarly, according to the
ninth preambular paragraph of the Constitutional
Framework, "the exercise of the responsibilities of the
Provisional Institutions of Self-Government in Kosovo
shall not in any way affect or diminish the ultimate
authority of the SRSG for the implementation of UNSCR
1244 (1999)". In his periodical report to the Security
Council of 7 June 2001, the Secretary-General stated that
the Constitutional Framework contained

"broad authority for my Special Representative to
intervene and correct any actions of the provisional
institutions of self-government that are inconsistent
with Security Council resolution 1244 (1999),

»potrebu” generalneho tajomnika (a preto aj pre

osobitného vyslanca). Tieto principy inter alia
stanovuju, ze
,kontaktnd  skupina..... vita zamer generalneho

tajomnika vymenovat’ osobitného vyslanca, aby tento
Proces....

Dohodnut’ sa na rieSeni by malo byt medzinarodnou
prioritou. Ak raz proces za¢ne, nemdze byt’ blokovany
amusi priniest’ vysledok. Kontaktna skupina vyzyva
strany, aby sa zapojili v dobrej viere a konstruktivne,
aby sa zdrzali jednostrannych krokov a odmietli vSetky
formy nasilia.

Bezpecnostnd rada sa bude nad’alej aktivne zaoberat
touto zalezitostou. Konecné rozhodnutie o Statuse
Kosova by malo byt schvalené Bezpecnostnou radou.*
(Hlavné zéasady kontaktnej skupiny pre vyrieSenie
statusu Kosova, ako priloha k Listu datovanému 10.
novembra 2005 predsedu Bezpecnostnej rady
adresovaného generalnemu tajomnikovi, S/2005/709.)

67. Medzi 20. februarom 2006 a8.
septembrom 2006 prebehlo niekolko kol vyjednavani,
pocas ktorych delegacie Srbska a Kosova riesili najma
otazky decentralizacie vladnych a administrativnych
funkcii Kosova, kultirneho dedi¢stva a nabozenskych
miest, ekonomickych zaleZitosti aprav komunit
(sprava Generalneho tajomnika o Docasnej
administrativnej misii Spojenych narodov v Kosove,
S/2006/361, S/2006/707 a S/2006/906). Podla sprav
Generalneho tajomnika, ,,postoje stran k vaésine otazok
zostavaju vzdialené” (Spravy Generalneho tajomnika
0 Docasnej administrativnej misii Spojenych narodov
v Kosove, S/2006/361, S/2006/707 a S/2006/906).

68. 2. februara 2007 Osobitny vyslanec
Generalneho tajomnika predlozil koncept Sthrnného
navrhu urovnania kone¢ného statusu Kosova stranam
a prizval ich, aby sa zapojili do konzultaéného procesu
(pripomenuté v Sprave  Generalneho  tajomnika
0 Docasnej administrativnej misii Spojenych narodov
v Kosove, S/2007/134, 9. marca 2007)). 10. marca
2007 sa vo Viedni wuskutoc¢nilo posledné kolo
vyjedndvani o navrhu urovnania. Podla spravy
Generalneho tajomnika ,strany neboli schopné
dosiahnut’ ziaden d’alsi pokrok (Sprava Generalneho
tajomnika o Docasnej administrativnej misii Spojenych
narodov v Kosove, S/2007/395, 29. juna 2007, str. 1).

69. 26. marca 2007 Generalny tajomnik
predlozil spravu  svojho  Osobitného  vyslanca
Bezpecnostnej rade. Osobitny vyslanec uviedol, Ze ,,po
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including the power to veto Assembly legislation,
where necessary" (Report of the Secretary-General
on the United Nations Interim Administration
Mission in Kosovo, S/2001/565, 7 June 2001).

63. Having described the framework put in place

by the  Security Council to ensure the
interim administration of the territory of Kosovo, the Court
now turns to the relevant events in the

final status process which preceded the declaration of
independence of 17 February 2008.

B. The relevant events in the final status
process prior to 17 February 2008

64. In June 2005, the Secretary-General appointed

Kai Eide, Permanent Representative of
Norway to the North Atlantic Treaty Organization, as his
Special Envoy to carry out a

comprehensive review of Kosovo. In the wake of the
Comprehensive Review report he submitted
to the Secretary-General (attached to United Nations doc.
S/2005/635 (7  October  2005)), there  was
consensus within the Security Council that the final status
process should be commenced:

"The Security Council agrees with
Ambassador Eide's overall assessment that,
notwithstanding the challenges still facing Kosovo
and the wider region, the time has come to move to
the next phase of the political process. The Council
therefore supports the Secretary-General's intention
to start a political process to determine Kosovo's
Future Status, as foreseen in Security Council

resolution 1244 (1999)." (Statement by the
President of the Security Council of 24 October
2005,

S/PRST/2005/51.)

65. In November 2005, the Secretary-General
appointed Mr. Martti Ahtisaari, former President of
Finland, as his Special Envoy for the future status process
for Kosovo. This appointment was endorsed by the
Security Council (see Letter dated 10 November 2005
from the President of the Security Council addressed to the
Secretary-General, S/2005/709). Mr. Ahtisaari's Letter of
Appointment included, as an annex to it, a document
entitled "Terms of Reference" which stated that the Special
Envoy "is expected to revert to the Secretary-General at all

viac ako roku priamych rokovani, dvojstrannych
vyjednavani a konzultaciach odbornikov, je mu zrejmé,
ze strany neboli schopné dosiahnut’ dohodu o buducom
postaveni Kosova“ (List Generalneho tajomnika z 26.
marca 2007 adresovany predsedovi Bezpeénostnej rady
S  pripojenou  spravou  Osobitného  vyslanca
Generalneho tajomnika 0 budiicom postaveni Kosova,
2/2007/168, 26. marec 2007). Po zdérazneni, Ze jeho

»mandat explicitne ustanovuje, Ze on urcuje
tempo a trvanie procesu o buducom statuse
Kosova na zaklade konzultacii s Generalnym
tajomnikom, berac do uvahy spolupracu stran
a situdciu na mieste” (tamtiez, ods. 3),

Osobitny vyslanec prisiel k zaveru:

»Som pevne presvedCeny, Ze potencial
vyjednavani dospiet’ k obojstranne
prijatel'nému vysledku o postaveni Kosova, je
vyCerpany.  Ziadne  daldie  rozhovory
akéhokol'vek formatu neprekonaju tato slept
ulicku.

Nadisiel ¢as najst’ rieSenie statusu Kosova. Po
obozretnom zvazeni nedavnej histéric a
dnesnej situacie Kosova, beric do tuvahy
vyjednavanie so stranami, som priSiel k
zaveru, Ze jedinou realnou moznostou pre
Kosovo je nezavislost' v pociatocnom obdobi
kontrolovana medzinarodnym
spolo¢enstvom.* (tamtiez, 0ds. 3 a 5.)

70. Zavery Osobitného vyslanca boli
sprevadzané finalizovanym  Sthrnnym  navrhom
urovnania statusu Kosova (S/2007/168/pril. 1, 26.

marca 2007), ktory podla jeho slov ustanovuje
medzindrodné Struktiry dohladu, a upravuje zaklady
buduiceho nezavislého Kosova“ (S/2007/168, 26. marca
2007, ods. 5). Sthrnny navrh vold po okamZzitom
zvolani ustavnej komisie na pripravu Ustavy Kosova
(S/2007/168/pril. 1, 26. marca 2007, ¢l. 10.1),
stanovuje pokyny ohladne ¢lenstva Vv tejto komisii
(tamtiez, ¢l. 10.2), urcuje mnoZstvo poziadaviek
zameranych na principy a ustanovenia, ktoré maji byt’
obsahom ustavy (tamtiez, ¢l. 1.3 a pril. 1) a pozduje,
aby Kosovské zhromazdenie schvalilo Ustavu Kosova
dvojtretinovou vicsinou v lehote 120 dni (tamtiez, ¢l.
10.2). Navyse, navrh vold po ukonéeni mandatu
UNMIK po wuplynuti 120 diového prechodného
obdobia, po ktorom ,vSetka zdkonodarnd a vykonna
moc prenesena na UNMIK ma byt odovzdana en bloc
kosovskym  tradom, pokial  toto  urovnanie
neustanovuje inak (tamtiez, ¢. 15.1)“. Navrh dava
mandat na uskutoénenie vSeobecnych a komunalnych
volieb do 9 mesiacov od u¢innosti ustavy (tamtiez, ¢l.
11.1). Sud dalej berie na vedomie, ze Sthrnny navrh
urovnania kone¢ného statusu Kosova ustanovil
vymenovanie medzinarodného civilného zastupcu
(ICR), ktory by bol v Kosove najvyssou autoritou ¢o sa
tyka vykladu urovnania (tamtiez ¢l. 12). Suhrnny navrh
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stages of the process”. Furthermore, "[t]lhe pace and
duration of the future status process will be determined by
the Special Envoy on the basis of consultations with the
Secretary-General, taking into account the cooperation of
the parties and the situation on the ground" (Terms of
Reference, dated 10 November 2005, as an Appendix to
the Letter of the Secretary-General to Mr. Martti Ahtisaari
of 14 November 2005, United Nations dossier No. 198).

66. The Security Council did not comment on
these Terms of Reference. Instead, the members of the
Council attached to their approval of Mr. Ahtisaari's
appointment the Guiding Principles of the Contact Group
(an informal grouping of States formed in 1994 to address
the situation in the Balkans and composed of France,
Germany, Italy, the Russian Federation, the United
Kingdom and the United States). Members of the Security
Council further indicated that the Guiding Principles were
meant for the Secretary-General's (and therefore also for
the Special Envoy's) "reference”. These Principles stated,
inter alia, that

"[t]he Contact Group . . . welcomes the intention of
the Secretary-General to appoint a Special Envoy to
lead this process . . .

A negotiated solution should be an
international priority. Once the process has started,
it cannot be blocked and must be brought to a
conclusion. The Contact Group calls on the parties
to engage in good faith and constructively, to
refrain from unilateral steps and to reject any form
of violence.

The Security Council will remain actively
seized of the matter. The final decision on the status
of Kosovo should be endorsed by the Security
Council." (Guiding principles of the Contact Group
for a settlement of the status of Kosovo, as annexed
to the Letter dated 10 November 2005 from the
President of the Security Council addressed to the
Secretary-General, S/2005/709.)

taktiez spresiiuje, ze mandat ICR by mal prejst’
reviziou ,najneskdr do dvoch rokov od ucinnosti
urovnania, s cielom postupného redukovania rozsahu
pravomoci ICR a frekvencie zasahovania“ (tamtiez,
Priloha IX, ¢l. 5.1) a ze

»-mandat ICR  bude ukonfeny ked
medzindrodna riadiaca skupina (orgén zlozeny
z Francuzska, Nemecka, Talianska, Ruskej
federacie, Velkej Britanie, Spojenych Statov,
Europskej tnie, Eurdpskej komisie a NATO)
uréi, ze Kosovo implementovalo podmienky
urovnania“ (tamtiez, ¢l. 5.2).

71. Generalny tajomnik ,,plne podporil tak
odporucanie svojho Osobitného vyslanca v jeho sprave
0 budicom statuse Kosova, ako aj Sthrnny navrh

urovnania  kone¢ného  statusu  Kosova“  (list
Generalneho tajomnika z 26. marca 2007 adresovany
predsedovi  Bezpecnostnej  rady,  S/2007/168).

Bezpecnostna rada sa rozhodla podniknit misiu
v Kosove (pozri Spravu misie Bezpecnostnej rady
k zalezitosti Kosova, S/2007/256, 4. maja 2007), ale
nebola schopna dosiahnut’ rozhodnutie tykajuce sa
kone¢ného statusu Kosova. Navrh rezoltcie koloval
medzi ¢lenmi Rady (pozri navrh rezolicie podany
Belgickom, Franctizskom, Nemseckom, Talianskom,
Velkou Britaniou a Spojenymi §tatmi, S/2007/437
Prov., 17. jala 2007), ale bol vzaty spét’ po niekol’kych
tyzdnoch, ked’ bolo jasné, ze nebude Bezpecnostnou
radou prijaty.

72. Medzi 9. augustom a3. decembrom
2007prebehli d’alsie vyjednavania o budiucom statuse
Kosova pod dohladom ,,Trojky“ pozostavajiucej zo
zastupcov  Europskej  unie, Ruskej federacie
a Spojenych  Statov. 4. decembra 2007 Trojka
predlozila spravu Generalnemu tajomnikovi, ktora
dospela  kzaveru, Ze  naprick intenzivnym
vyjednavaniam ,strany neboli schopné dosiahnut’
dohodu o statuse Kosova“ a,ziadna strana nebola
ochotna ustipit’ v zakladnej otazke suverenity* (Sprava
Trojky Eurdpska tinia/Spojené Staty/Ruska federacia
oKosove zo 4. decembra 2007, pripojena
k S/2007/723).

73. 17. novembra 2007 sa konali volby do
Kosovského zhromazdenia, do tridsiatich miestnych
zastupitel'stiev ako aj prislusnych starostov (Sprava
Generalneho tajomnika o Docasnej administrativnej
misii Spojenych narodov v Kosove, S/2008/211).

C. Udalosti zo 17. februara 2008 a po tomto
datume

74. Na pozadi tychto udalosti bolo 17.
februara 2008 prijaté vyhlasenie nezavislosti. Sud
podotyka, Ze povodnym jazykom vyhlasenia je
Alban¢ina. Za ucelom tohto posudku, pre citovanie
ztextu  Vyhlasenia  Sud  pouzival  preklady
do anglického  a francuzskeho jazyka obsiahnuté
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67. Between 20 February 2006 and 8 September
2006, several rounds of negotiations were held, at which
delegations of Serbia and Kosovo addressed, in particular,
the decentralization of Kosovo's governmental and
administrative functions, cultural heritage and religious
sites, economic issues, and community rights (Reports of
the Secretary-General on the United Nations Interim
Administration  Mission in  Kosovo, S/2006/361,
S/2006/707 and S/2006/906). According to the reports of
the Secretary-General, "the parties remain[ed] far apart on
most issues" (Reports of the Secretary-General on the
United Nations Interim Administration Mission in Kosovo,
S/2006/707; S/2006/906).

68. On 2 February 2007, the Special Envoy of the
Secretary-General submitted a draft comprehensive
proposal for the Kosovo status settlement to the parties and
invited them to engage in a consultative process (recalled
in the Report of the Secretary-General on the United
Nations Interim Administration Mission in Kosovo,
S/2007/134, 9 March 2007). On 10 March 2007, a final
round of negotiations was held in Vienna to discuss the
settlement proposal. As reported by the Secretary-General,
"the parties were unable to make any additional progress"
at those negotiations (Report of the Secretary-General on
the United Nations Interim Administration Mission in
Kosovo, S/2007/395, 29 June 2007, p. 1).

69. On 26 March 2007, the Secretary-General
submitted the report of his Special Envoy to the Security
Council. The Special Envoy stated that "after more than
one year of direct talks, bilateral negotiations and expert
consultations, it [had] become clear to [him] that the
parties [were] not able to reach an agreement on Kosovo's
future status" (Letter dated 26 March 2007 from the
Secretary-General addressed to the President of the
Security Council attaching the Report of the Special Envoy
of the Secretary-General on Kosovo's future status,
S/2007/168, 26 March 2007). After emphasizing that his

vV dokumentacii predlozenej v mene Generalneho
tajomnika.
Vo svojej podstatnej casti  Vyhldsenie

nezavislosti uvadza, ze jeho autori boli ,,zhiromazdeni
na mimoriadnom zasadani 17. februara 2008 v PriStine,
hlavnom meste Kosova“ (prvy odsek preambuly);
,odvolavajuc sa na roky medzinarodne podporovanych
vyjednavani medzi Belehradom a Pristinou o otazke
budtceho politického statusu Kosova“ a ,lutujiic, ze
ziaden obojstranne prijatelny vysledok nebol mozny
(desiaty ajedenasty odsek preambuly). Vyhldsenie
d’alej deklaruje, Ze jeho autori boli ,,odhodlani vyriesit
status Kosova a tak dat’ 'udu Kosova jasny vyhl'ad do
budicnosti, prekro¢it’ tienn konfliktov minulosti
auvedomit’ si plny demokraticky potencial kosovskej
spolo¢nosti (trinasty odsek preambuly).

75. Vo svojej normativnej Casti Vyhlasenie
nezavislosti uvadza:

»1. My, demokraticky zvoleni predstavitelia
nasho Tl'udu tymto vyhlasujeme Kosovo za
nezavisly a suverénny S§tat. Toto Vyhlasenie
odraza v6l'u nasho l'udu aje v plnom stlade
S odportcaniami Osobitného vyslanca OSN
Martiiho  Ahtisaariho ajeho  Suhrnnym
navrhom urovnania statusu Kosova.

2. Vyhlasujeme Kosovo za demokraticku,
sekularnu  a mnohonarodnostna  republiku,
zalozenu na principoch zdkazu diskriminacie
arovnosti pre pravom. Budeme chranit
a presadzovat’ prava vsetkych spolocenstiev
v Kosove a vytvarat podmienky nevyhnutné
pre ich efektivnu spolutiCast na politickom
a rozhodovacom procese.

5. Vitame stalu podporu nasho
demokratického vyvoja 70 strany
medzinarodného spolo¢enstva

prostrednictvom medzinarodnych zborov na
zaklade rezoliicie Bezpecnostnej rady OSN ¢.
1244 (1999). Pozyvame a vitame
medzinarodné civilné zbory na dozeranie
nad implementaciou Ahtisaariho planu
a Misiu Eur6pskej tinie pre vladu prava.

9. Tymto preberame medzinarodné zavizky
Kosova, vratane tych, ktoré boli uzavreté
Vv nasom mene skrz Docasni Administrativnu
misiu  Spojenych  narodov v  Kosove
(UNMIK),...

12. Tymto potvrdzujeme zrozumitelne, urcito
a neodvolatel'ne, ze Kosovo je pravne viazané
ustanoveniami  tohto  vyhlasenia, najméi
zaviazkami vyplyvajicimi z Ahtisaariho planu.
Vyhlasujeme verejne, ze vSetky Staty moézu
vyjadrit’ tomuto vyhlaseniu doveru...*
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"mandate explicitly provides that [he] determine the
pace and duration of the future status process on the
basis of consultations with the Secretary-General,
taking into account the cooperation of the parties
and the situation on the ground" (ibid., para. 3),

the Special Envoy concluded:

"It is my firm view that the negotiations'
potential to produce any mutually agreeable
outcome on Kosovo's status is exhausted. No
amount of additional talks, whatever the format,
will overcome this impasse.

The time has come to resolve Kosovo's
status. Upon careful consideration of Kosovo's
recent history, the realities of Kosovo today and
taking into account the negotiations with the
parties, | have come to the conclusion that the only
viable option for Kosovo is independence, to be
supervised for an initial period by the international
community.” (Ibid., paras. 3 and 5.)

70. The Special Envoy's conclusions were
accompanied by his finalized Comprehensive Proposal for
the Kosovo Status Settlement (S/2007/168/Add. 1, 26
March 2007), which, in his words, set forth "international
supervisory structures, [and] provide[d] the foundations
for a future independent Kosovo™ (S/2007/168, 26 March
2007, para. 5). The Comprehensive Proposal called for the
immediate convening of a Constitutional Commission to
draft a Constitution for Kosovo (S/2007/168/Add. 1, 26
March 2007, Art. 10.1), established guidelines concerning
the membership of that Commission (ibid., Art. 10.2), set
numerous requirements concerning principles and
provisions to be contained in that Constitution (ibid., Art.
1.3 and Ann. 1), and required that the

Assembly of Kosovo approve the Constitution by a two-
thirds vote within 120 days (ibid., Art. 10.4). Moreover, it
called for the expiry of the UNMIK mandate after a 120-
day transition period, after which ™all legislative and
executive authority vested in UNMIK shall be transferred
en bloc to the governing authorities of Kosovo, unless
otherwise provided for in this Settlement" (ibid., Art.
15.1). It mandated the holding of general and municipal
elections no later than nine months from the entry into
force of the Constitution (ibid., Art. 11.1). The Court
further notes that the Comprehensive Proposal for the
Kosovo Status Settlement provided for the appointment of
an International Civilian Representative (ICR), who would
have the final authority in Kosovo regarding interpretation
of the Settlement (ibid., Art. 12). The Comprehensive
Proposal also specified that the mandate of the ICR would
be reviewed "no later than two years after the entry into
force of [the] Settlement, with a view to gradually
reducing the scope of the powers of the ICR and the
frequency of intervention" (ibid., Ann. IX, Art. 5.1) and
that

76. Vyhlasenie nezavislosti bolo prijaté na
zasadani diia 17. februara 2008 hlasmi 109 spomedzi
120 poslancov Kosovského zhromazdenia, vratane
predsedu vlady Kosova a prezidenta Kosova (ktory
nebol ¢lenom zhromazdenia). Desiati poslanci
zhromazdenia, reprezentujuci  kosovsku  srbsku
mensinu, a poslanec za kosovskl goranski mensinu sa
rozhodli nezGcastnit na zasadani. Vyhlasenie
nezavislosti bolo spisané na dvoch listoch papyrusu
a precitané, schvalené a napokon podpisané vsetkymi
pritomnymi poslancami. Nebolo odoslané 0sobitnému
splnomocnencovi Generalneho tajomnika a nebola ani
uverejnend v oficidlnej zbierke docasnych organov
samospravy Kosova.

77. Potom Co bolo Vyhlasenie nezavislosti
vydané, Srbskd republika informovala Generalneho
tajomnika o tom, ze prijala rozhodnutie, Ze Vyhlasenie
znamena nasilné a jednostranné odtrhnutie ¢asti izemia
Srbska a nevyvolava pravne nasledky ani v Srbsku ani
V ramci medzinarodného  pravneho  poriadku
(S/PV.5839; sprava Generalneho tajomnika 0 Docasnej
administrativnej misii Spojenych narodov v Kosove,
S/2008/211). Neskor sa na ziadost’ Srbska 18. februara
2008  ziSlo  mimoriadne  verejné  zasadanie
Bezpecnostnej rady na ktorom sa zucastnil Boris Tadié,
prezident Srbskej republiky. Odstdil Vyhlasenie
nezavislosti ako protipravny akt, ktory bol vyhlaseny
Srbskym narodnym zhromazdenim za nulitny
a neplatny (S/PV.5839).

IV. OTAZKA, CIJE VYHLASENIE NEZAVISLOSTI
V SULADE S MEDZINARODNYM PRAVOM

78. Sud sa teraz obrati k podstate otazky
predlozenej Valnym zhromaZzdenim. Std pripomina, ze
bol Valnym zhromazdenim poziadany aby posudil
sulad Vyhlasenia nezavislosti zo 17. februara 2008
S medzindrodnym  pravom  (rezolicia  Valného
zhromazdenia 63/3 z 8. oktobra 2008). Sud najskor
obrati svoju pozornost na urCité otazky tykajice sa
suladu vyhlaseni nezavislosti so vSeobecnym
medzinarodnym pravom, oproti pozadiu voci ktorému
ma byt polozend otazka posiudena, arezolicia
Bezpecnostnej rady OSN  1244(1999) chapana
a aplikovana. Ako nahle je urCeny vSeobecny ramec,
Sud sa obrati kpravnej relevantnosti rezolucie
Bezpecnostnej rady 1244 (1999) aurci , ¢i rezoltcia
vytvara Specialne pravidla a nasledné zavizky v zmysle
pravidiel medzindrodného prava aplikovatelnych na
otazky polozené v ziadosti a vznesené na zékonnost
Vyhlasenia nezavislosti zo 17. februara 2008.

A. Vseobecné medzinarodné pravo

79. Pocas osemnasteho, devitnasteho
a zaciatku  dvadsiateho storofia zaznamenavame
pocetné priklady vyhlaseni nezavislosti, ktoré sa casto
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"[t]he mandate of the ICR shall be terminated when
the International Steering Group [a body composed
of France, Germany, Italy, the Russian Federation,
the United Kingdom, the United States, the
European Union, the European Commission and
NATO] determine[d] that Kosovo ha[d]
implemented the terms of [the] Settlement™ (ibid.,
Art. 5.2).

71. The Secretary-General "fully support[ed] both
the recommendation made by [his] Special Envoy in his
report on Kosovo's future status and the Comprehensive
Proposal for the Kosovo Status Settlement™ (Letter dated
26 March 2007 from the Secretary-General addressed to
the President of the Security Council, S/2007/168). The
Security Council, for its part, decided to undertake a
mission to Kosovo (see Report of the Security Council
mission on the Kosovo issue, S/2007/256, 4 May 2007),
but was not able to reach a decision regarding the final
status of Kosovo. A draft resolution was circulated among
the Council's members (see draft resolution sponsored by
Belgium, France, Germany, Italy, the United Kingdom and
the United States, S/2007/437 Prov., 17 July 2007) but was
withdrawn after some weeks when it had become clear that
it would not be adopted by the Security Council.

72. Between 9 August and 3 December 2007,
further negotiations on the future status of Kosovo were
held under the auspices of a Troika comprising
representatives of the European Union, the Russian
Federation and the United States. On 4 December 2007,
the Troika submitted its report to the Secretary-General,
which came to the conclusion that, despite intensive
negotiations, "the parties were unable to reach an
agreement on Kosovo's status" and “[n]either side was
willing to yield on the basic question of sovereignty"”
(Report of the European Union/United States/Russian
Federation Troika on Kosovo, 4 December 2007, annexed
to
S/2007/723).

73. On 17 November 2007, elections were held for
the Assembly of Kosovo, 30 municipal
assemblies and their respective mayors (Report of the
Secretary-General on the United Nations
Interim Administration Mission in Kosovo S/2007/768).
The Assembly of Kosovo held its
inaugural session on 4 and 9 January 2008 (Report of the
Secretary-General on the United Nations
Interim Administration Mission in Kosovo, S/2008/211).

C. The events of 17 February 2008 and thereafter

74. It is against this background that the declaration
of independence was adopted on
17 February 2008. The Court observes that the original
language  of  the  declaration is  Albanian.
For the purposes of the present Opinion, when quoting

stretavali s raznym odmietnutim Statov od ktorych bola
nezavislost’ vyhlasena. Niekedy vyhlasenie nezavislosti
vyustilo do vytvorenia nového S§tatu, inokedy nie.
Avsak v ziadnom z pripadov prax Statov neukazala,
7zeby akt prijatia vyhlasenia nezavislosti bol
povazovany za akt vrozpore S medzinarodnym
pravom. Naproti tomu, prax Stdtov pocas tohto obdobia
zretelne poukazuje na zaver, ze medzindrodné pravo
neobsahuje zakaz vyhlasenia nezéavislosti. Pocas druhej
polovice  dvadsiateho  storofia sa  vyvinulo
Vv medzindrodnom pradve prdvo na sebaurCenie, ako
sposob realizovania prava na nezavislost pre narody
nesamospravnych uzemi a narody podrobené cudziemu
utlaku, nadvlade a vykoristovaniu. (cf. Prdvne
nasledky trvalej pritomnosti Juhoafrickej republiky
V Namibii (Juhozdpadna Afrika) pre Staty spolu
S rezoluciou Bezpecnostnej rady 276 (1970), Poradny
posudok, sprava MSD 1971, str. 31 — 32, ods. 52-53;
Vychodny  Timor (Portugalsko proti  Austrdlii),
rozsudok ,sprava MSD 1995, str. 102, ods. 29; Pravne
nasledky stavby muru na okupovanom uzemi Palestiny,
poradny posudok, sprava MSD 2004 (1), str. 171 — 172,
ods. 88).

Vel'ké mnozstvo novych Statov vzniklo ako vysledok
realizacie tohto prava. AvsSak vyskytli sa aj priklady
vyhlaseni nezavislosti mimo tohto kontextu. V tychto
pripadoch prax Statov nenaznacuje vznik nového
pravidla medzinarodného prava zakazujiceho vyhlasit’
nezavislost’ v takychto pripadoch.

80. Niekol’ki ucastnici konania pred stdom
tvrdili, Ze zakaz jednostranného vyhlasenia nezavislosti
je implicitne vyjadreny v zdsade zachovania izemnej
integrity.

Sud pripomina, ze zasada zachovania izemne;j
integrity je dolezitou stfastou medzinarodného
pravneho poriadku a je zakotvena v Charte Organizacie
spojenych narodov, konkrétne v ¢lanku 2, odsek 4
nasledovne:

»Vsetci ¢lenovia sa v medzinarodnych stykoch
vystrihaju hrozby silou alebo pouzitia sily
oproti uzemnej celistvosti alebo politickej
nezavislosti kazdého Statu, ako aj kazdého
iného  spdsobu nezlucitelného s ciel'mi
Spojenych narodov.

V rezolucii  Valného zhromazdenia 2625
(XXV), nazvanej ,,Deklaracia zdsad medzinarodného
prava tykajucich sa priatel'skych vztahov a spoluprace
medzi Statmi v sulade s Chartou OSN®, ktora odraza

medzinarodné obycajové pravo (Vojenské
a polovojenské  aktivity v Nikarague aproti nej
(Nikaragua proti Spojenym Statom americkym),

rozsudok, spravy MSD 1986, str. 101-103, ods. 191-
193), Valné zhromazdenie pripomenulo, Ze ,,zasada, ze
Staty sa zdrzia vo svojich medzinarodnych vztahoch
hrozby alebo pouzitia sily proti uzemnej integrite,
alebo politickej nezavislosti akéhokol'vek Statu‘. tato
rezolucia nasledne vymenuva rdézne zavizky Statov
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from the text of the declaration, the Court
has used the translations into English and French included
in the dossier submitted on behalf of the
Secretary-General.

In its relevant passages, the declaration of
independence states that its authors were "[c]onvened in
an extraordinary meeting on February 17, 2008, in
Pristina, the capital of Kosovo" (first preambular
paragraph); it "[r]ecall[ed] the years of internationally-
sponsored negotiations between Belgrade and Pristina over
the question of [Kosovo's] future political status" and
"[r]egrett[ed] that no mutually-acceptable status outcome
was possible” (tenth and eleventh preambular paragraphs).
It further declared that the authors were "[d]etermin[ed] to
see [Kosovo's] status resolved in order to give [its] people
clarity about their future, move beyond the conflicts of the
past and realise the full democratic potential of [its]
society"” (thirteenth preambular paragraph).

75. In its operative part, the declaration of
independence of 17 February 2008 states:

"1. We, the democratically-elected leaders
of our people, hereby declare Kosovo to be an
independent and sovereign state. This declaration
reflects the will of our people and it is in full
accordance with the recommendations of UN
Special Envoy Martti  Ahtisaari and  his
Comprehensive Proposal for the Kosovo Status
Settlement.

2. We declare Kosovo to be a democratic,
secular and multi-ethnic republic, guided by the
principles of non-discrimination and equal
protection under the law. We shall protect and
promote the rights of all communities in Kosovo
and create the conditions necessary for their
effective participation in political and decision-
making processes.

5. We welcome the international
community's continued support of our democratic
development through international presences
established in Kosovo on the basis of UN Security
Council resolution 1244 (1999). We invite and
welcome an international civilian presence to
supervise our implementation of the Ahtisaari Plan,
and a European Union-led rule of law mission.

9. We hereby undertake the international
obligations of Kosovo, including those concluded
on our behalf by the United Nations Interim
Administration Mission in
Kosovo (UNMIK), . . .

zdrzat sa porusenia Uzemnej integrity inych
suverénnych Statov. V tom istom duchu, Zaverecny akt
Konferencie 0 bezpeénosti a spoluprace v Eurdpe
v Helsinkdch zdna 1. augusta 1975 (Helsinska
konferencia) stanovil, Ze ,zuCastnené S§taty budu
reSpektovat’ izemnu integritu kazdého zo zicastnenych
statov (CL. IV). Teda zasada Gzemnej integrity je
rozsahom obmedzena do sféry vztahov medzi §tatmi.

81.Niektori ucastnici sa odvolavali na
rezolucie Bezpecnostnej rady odsudzujuce konkrétne
vyhlasenia  nezavislosti:  pozri o0.i., rezollcie
Bezpecénostnej rady 216 (1965) a 217 (1965) tykajuce
sa Juznej Rodézie, rezolucia BR R41 (1983) tykajtca
sa Severné¢ho Cypru arezolicia BR 787 (1992)
tykajuca sa Republiky Srbskej.

Sad naprieck tomu poznamenava, ze Vo
vSetkych tychto pripadoch BR robila rozhodnutia
s ohl'adom na konkrétnu situaciu existujucu case, ked’ k
tymto vyhldseniam nezavislosti doslo. Protipravnost’
vyhlaseni teda nevyplyvala z jednostrannej povahy
vyhlaseni ako takej, ale zo skutocnosti, Ze boli, alebo
mohli byt spojené S protipravnym pouzitim sily alebo
inym mimoriadnym poruSenim noriem vSeobecného
medzinarodného prava, konkrétne sa jedna o kogentné
normy (jus cogens). V suvislosti s Kosovom,
Bezpeénostna rada nikdy nezaujala toto stanovisko.
Vynimo¢na povaha vys§ie vymenovanych rezolucii sa
zda byt pre sid potvrdenim, Zze Zziadne vSeobecné
pravidlo  zakazujice  jednostranné  vyhlasenie
nezavislosti z praxe Bezpecnostnej rady nevyplyva.

82. Niekol’ko ticastnikov v tomto konani
tvrdilo, avSak takmer v kazdom pripade iSlo iba
druhoradé tvrdenie, Ze populacia Kosova ma pravo
vytvorit’ samostatny §tat ako vyjadrenie prava na
sebaurcenie alebo sledujtc to ¢o bolo opisané ako
pravo na ,,napravné odtrhnutie* zo¢i-voci situdcii
v Kosove

Sud uz poznamenal (pozri vyssie odsek 79), ze
jednym z hlavnych prinosov medzinarodného prava
v druhej polovici dvadsiateho storocia bol vyvoj prava
na sebauréenie. Ci medzinarodné pravo na sebauréenie
udeluje cCasti populacie existujiceho $tatu pravo
oddelit’ sa od Statu mimo kontextu nesamospravnych
uzemi anarodov vystavenych cudziemu utlaku,
nadvlade a vykoristovaniu, je vSak vecou ku ktorej
strany zucastnené na konani a vyjadrujuce postoj
k otazke zaujali radikalne odliné postoje. Podobné
rozdiely existovali v otizke ¢i medzinarodné pravo
ustanovuje pravo na ,,napravne odtrhnutie” a ak ano, za
akych okolnosti. Taktiez existoval vyrazby rozdiel
medzi postojmi zaujimanymi niektorymi ucastnikmi, ¢i
okolnosti vedice kvzniku prava na ,napravné

! Republika Srbsk4 je subjekt odlisny od suverénneho $tatu Srbskej republiky (Srbsko). Ide jednotku federacie
tvoriacu sucast’ Bosny a Hercegoviny, obyvant prevazne obyvatel'stvom srbskej narodnosti. Republika Srbska
je druhym $tatopravnym celkom po Federacii Bosny a Hercegoviny (obyvanej Chorvatmi a Bosnianskymi
moslimami). Tieto dve Casti spolu vytvaraji suverénny Stat Bosna a Hercegovina.
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12. We hereby affirm, clearly, specifically,
and irrevocably, that Kosovo shall be legally bound
to comply with the provisions contained in this
Declaration, including, especially, the obligations
for it under the Ahtisaari Plan . . . We declare
publicly that all states are entitled to rely upon this
declaration . . ."

76. The declaration of independence was adopted at
a meeting held on 17 February 2008 by 109 out of the 120
members of the Assembly of Kosovo, including the Prime
Minister of Kosovo and by the President of Kosovo (who
was not a member of the Assembly). The ten members of
the Assembly representing the Kosovo Serb community
and one member representing the Kosovo Gorani
community decided not to attend this meeting. The
declaration was written down on two sheets of papyrus and
read out, voted upon and then signed by all representatives
present. It was not transmitted to the Special
Representative of the Secretary-General and was not
published in the Official Gazette of the Provisional
Institutions of Self-Government of Kosovo.

77. After the declaration of independence was
issued, the Republic of Serbia informed the
Secretary-General that it had adopted a decision stating
that that  declaration  represented a  forceful
and unilateral secession of a part of the territory of Serbia,
and did not produce legal effects either
in Serbia or in the international legal order (S/PV.5839;
Report of  the Secretary-General on the
United Nations Interim Administration Mission in Kosovo,
S/2008/211). Further to a request from
Serbia, an emergency public meeting of the Security
Council took place on 18 February 2008, in
which Mr. Boris Tadic, the President of the Republic of
Serbia, participated and denounced the
declaration of independence as an unlawful act which had
been declared null and void by the
National Assembly of Serbia (S/PV.5839).

IVV. THE QUESTION
WHETHER THE
DECLARATION OF
INDEPENDENCE IS IN
ACCORDANCE WITH
INTERNATIONAL LAW

78. The Court now turns to the substance of the
request submitted by the General Assembly.
The Court recalls that it has been asked by the General

odtrhnutie* existovali v pripade Kosova.

83. Sud nepovazuje za nevyhnutné vyriesit
tieto otazky vtomto pripade. Valné zhromaZzdenie
poziadalo 0 posudok (nazor) Sudu iba k otazke ¢i je
vyhlasenie nezavislosti v sulade s medzinarodnym
pravom. Debaty tykajice sa rozsahu prava na
sebaurcCenie a existencia nejakého prava na ,,napravné
odtrhnutie®, sa vSak tykaju prava na oddelenie sa od
Statu (pozri vy$Sie odseky 49 az 56), aako takmer
vSetci Ucastnici sthlasili, tato otdzka presahuje rozsah
otazky polozenej Valnym zhromazdenim. Kvoli
odpovedi na otazku, Sud potrebuje iba uréit, ¢i
vyhlasenie nezavislosti porusilo bud’ vSeobecne
medzinarodné pravo alebo lex specialis vytvoreny
rezoluciou Bezpecnostnej rady 1244 (1999).

84. Vzhl'adom na dovody uz uvedené, Sud sa
domnieva, Ze vSeobecné medzindrodné pravo
neobsahuje aplikovatel'ny zakaz vyhlasenia
nezavislosti. V zmysle uvedeného prichadza k zaveru,
ze vyhlasenie nezavislosti zo 17. februara 2008
neporusilo normy vSeobecného medzinarodného prava.
Dospejic k tomuto zaveru, Sud obrati pozornost na
pravnu relevantnost’ rezolucie 1244, prijatej 10. juna
1999.

B. Rezolucia Bezpecénostnej rady 1244 (1999)
a Ustavny ramec vytvoreny v ramci UNMIK.

85. Vramci pravneho ramca Charty
Spojenych narodov, presnejSie na zaklade ¢lankov 24,
25 akapitoly VII, Bezpecnostna rada moze prijat
rezolucie ukladajice povinnosti podl'a medzinadrodného
prava. Sud mal prilezitost’ vykladat’ a aplikovat’ takéto
rezolucie BezpeCnostnej rady v mnozstve pripadov
a konstantne ich pokladal za sucast’ systému zavizkov
podl'a medzinarodného prava. (Prdavne nasledky trvalej
pritomnosti  Juhoafrickej  republiky v Namibii
(Juhozdpadna Afiika) pre Staty v spojeni s rezoluciou
Bezpecnostnej rady 276 (1970), poradny posudok,
Sprava MSD 1971, str.16),; Otazky vykladu a aplikacie
Montrealského  dohovoru  vznikajuce  dosledkom
leteckého (vzdusného) incidentu v Lockerbie (Libijska
arabska dzamahirija proti. Velkej Britanii), Prechodné
opatrenia, prikaz zo 14. aprila 1992, sprava MSD
1992, str. 126 — 127, ods. 42 — 44). Rezolucia 1244
(1999) bola urychlene prijata Bezpecnostnou radou na
zaklade kapitoly VII Charty Spojenych narodov a teda
jednoznacéne uklada povinnosti podl'a medzinarodného
prava. Sud poznamenava, Ze ziaden z Ucastnikov
nespochybnil skutocnost’, ze rezolicia 1244 (1999),
ktord sa osobitne zaobera situdciou v Kosove, je
sucast’ou prava relevantného v tejto situacii.
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Assembly to assess the accordance of the
declaration of independence of 17 February 2008 with
"international  law"  (resolution  63/3 of the
General Assembly, 8 October 2008). The Court will first
turn its attention to certain questions
concerning the lawfulness of declarations of independence
under general international law, against
the background of which the question posed falls to be
considered, and Security Council
resolution 1244 (1999) is to be understood and applied.
Once this general framework has been
determined, the Court will turn to the legal relevance of
Security Council resolution 1244 (1999),
and determine whether the resolution creates special rules,
and ensuing obligations, under
international law applicable to the issues raised by the
present request and having a bearing on the
lawfulness of the declaration of independence of 17
February 2008.

A. General international law

79. During the eighteenth, nineteenth and early

twentieth centuries, there were numerous
instances of declarations of independence, often
strenuously opposed by the State from which
independence was being declared. Sometimes a

declaration resulted in the creation of a new State,
at others it did not. In no case, however, does the practice
of States as a whole suggest that the act of promulgating
the declaration was regarded as contrary to international
law. On the contrary, State practice during this period
points clearly to the conclusion that international law
contained no prohibition of declarations of independence.
During the second half of the twentieth century, the
international law of self-determination developed in such a
way as to create a right to independence for the peoples of
non-self-governing territories and peoples subject to alien
subjugation, domination and exploitation (cf. Legal
Consequences for States of the Continued Presence of
South  Africa in Namibia (South West Africa)
notwithstanding Security Council Resolution 276 (1970),
Advisory Opinion, 1.C.J. Reports 1971, pp. 31-32, paras.
52-53; East Timor (Portugalv. Australia), Judgment, 1.C.J.
Reports 1995, p. 102, para. 29; Legal Consequences of the
Construction of a Wall in the Occupied Palestinian
Territory, Advisory Opinion, 1.C.J. Reports 2004 (1), pp.
171-172, para. 88). A great many new States have come
into existence as a result of the exercise of this right. There
were, however, also instances of declarations of
independence outside this context. The practice of States
in these latter cases does not point to the emergence in
international law of a new rule prohibiting the making of a
declaration of independence in such cases.

80. Several participants in the proceedings before
the Court have contended that a prohibition of unilateral
declarations of independence is implicit in the principle of
territorial integrity.

86. Sud poznamenava, Ze existuje mnoZzZstvo
dalsich rezolucii Bezpecnostnej rady prijatych v otazke
Kosova, najméd rezolucie Bezpecnostnej rady 1160
(1998), 1199 (1998), 1203 (1998) a 1239 (1999).
Avsak Sud nevidi potrebu osobitne sa vyjadrovat
K rezoluciam Bezpecnostnej rady prijatym pred
rezoluciou 1244 (1999) a ktoré st v kazdom pripade
pripominané v druhom odseku preambuly tejto
rezolucie.

87. Urcity pocet ucastnikov konania sa
zaoberal otazkou, ¢i nariadenia prijaté v mene UNMIK
osobitnym splnomocnencom Generalneho tajomnika,
tiez tvoria ¢ast’ medzindrodného prava aplikovatel'ného
vo vyzname otazky polozenej v ziadosti Valného
zhromazdenia

88. Pred sudom boli prednesené argumenty, ze
Ustavny ramec je viac aktom vnutorného prava, ako
medzinarodného prava. V zmysle tohto argumentu by
Ustavny ramec nebol sucastou medzinarodného prava
aplikovatelného vtomto pripade aotizka stladu
vyhlasenia nezavislosti teda nespadda do rozsahu
ziadosti predlozenej Valnym zhromazdenim.

Sud pozoruje, Ze nariadenia UNMIK vratane
nariadenia 2001/9, ktorym sa vyhlasuje Ustavny ramec,
st prijimané osobitnym splnomocnencom Generalneho
tajomnika na zaklade pravomoci odvodenej najmi z
odsekov 6, 10, 11, rezolicie Bezpecnostnej rady 1244
(1999), atym padom odvodenej Vv celom rozsahu
z Charty Spojenych narodov. Zaviznost Ustavného
ramca sa odvodzuje od zavdznej povahy rezolucie 1244
(1999) a teda z medzinarodného prava. V tomto zmysle
teda poziva medzinarodnopravny charakter.

89. Zaroven Sud pozoruje, ze Ustavny ramec
slizi ako cast Specifického pravneho poriadku,
vytvoreného na zéklade rezolucie 1244 (1999),
aplikovatel'ného vylu¢ne v Kosove, ucelom ktorého je
upravit v ¢ase prechodného obdobia zavedeného
rezoluciou 1244 (1999) zalezitosti, ktoré by zvycajne
boli predmetom upravy  vnuatorného ako
medzindrodného prava. Nariadenie 2001/09 zacina
vyhlasenim, Ze Ustavny ramec bol vyhlaseny

,»za UCelom rozvoja zmysluplnej samospravy
v Kosove az do konec¢ného usporiadania
a zalozenia docasnych organov samospravy
vrovine zakonodarnej, vykonnej a stdnej,
skrz spoluucast’ 'udu Kosova v slobodnych
a spravodlivych vol'bach.*
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The Court recalls that the principle of territorial
integrity is an important part of the international legal
order and is enshrined in the Charter of the United
Nations, in particular in Article 2, paragraph 4, which
provides that:

"All Members shall refrain in their
international relations from the threat or use of
force against the territorial integrity or political
independence of any State, or in any other manner
inconsistent with the Purposes of the United
Nations."

In General Assembly resolution 2625 (XXV),
entitled "Declaration on Principles of International Law
concerning Friendly Relations and Co-operation among
States in Accordance with the Charter of the United
Nations", which reflects customary international law
(Military and Paramilitary Activities in and against
Nicaragua (Nicaragua v. United States of America),
Merits, Judgment, 1.C.J. Reports 1986, pp. 101-103, paras.
191-193), the General Assembly reiterated “[t]he principle
that States shall refrain in their international relations from
the threat or use of force against the territorial integrity or
political independence of any State”. This resolution then
enumerated various obligations incumbent upon States to
refrain from violating the territorial integrity of other
sovereign States. In the same vein, the Final Act of the
Helsinki Conference on Security and Co-operation in
Europe of 1 August 1975 (the Helsinki Conference)
stipulated that "[t]he participating States will respect the
territorial integrity of each of the participating States" (Art.
IV). Thus, the scope of the principle of territorial integrity
is confined to the sphere of relations between States.

81. Several participants have invoked resolutions of
the Security Council condemning particular declarations of
independence: see, inter alia, Security Council resolutions
216 (1965) and 217 (1965), concerning Southern
Rhodesia; Security Council resolution 541 (1983),
concerning northern Cyprus; and Security Council
resolution 787 (1992), concerning the Republika Srpska.

The Court notes, however, that in all of those
instances the Security Council was making a determination
as regards the concrete situation existing at the time that
those declarations of independence were made; the
illegality attached to the declarations of independence thus
stemmed not from the unilateral character of these
declarations as such, but from the fact that they were, or
would have been, connected with the unlawful use of force
or other egregious violations of norms of general
international law, in particular those of a peremptory
character (jus cogens). In the context of Kosovo, the
Security Council has never taken this position. The
exceptional character of the resolutions enumerated above
appears to the Court to confirm that no general prohibition
against unilateral declarations of independence may be
inferred from the practice of the Security Council.

Ustavny ramec je teda udinny ako sucast
pravneho poriadku prijatého kvoli sprave Kosova
pocas prechodného obdobia. Organy ktoré vytvoril boli
opravnené Ustavnym ramcom vydavat rozhodnutia,
ktoré boli uéinné v ramci tohto pravneho poriadku.
Najmid Kosovské zhromazdenie bolo opravnené
prijimat’ pravne akty, ktoré by boli pravne ucinné
v ramci tohto pravneho poriadku, vzdy podliehajtice
pravomoci 0sobitného splnomocnenca generalneho
tajomnika.

90. Sud poznamenava, ze tak ako rezolicia

Bezpeénostnej rady 1244 (1999) ako aj Ustavny ramec
zveruju osobitnému splnomocnencovi Generalneho
tajomnika zna¢né pravomoci ¢o sa tyka dozoru nad
Docasnymi organmi samospravy zaloZenymi na
zaklade Misie Spojenych narodov v Kosove. Ako je
uvedené vysSie (pozri odsek 58), rezolucia
Bezpecnostnej rady 1244 (1999) pocita s ,,docasnou
spravou Kosova...ktora zaisti prechodnu spravu pocas
zakladania adozerania na  vyvoj docasnych
demokratickych organov samospravy“ (ods. 10).
Rezolucia 1244 (1999) dalej uvadza, ze ,hlavna
zodpovednost medzinarodnej civilnej pritomnosti
zahfia...
Organizovanie adozeranie na rozvoj docasnych
organov demokratickej a autonémnej samospravy az
do politického wusporiadania vratane uskuto¢nenia
volieb (odsek 11 (c)). Podobne ako je opisané vyssie
(pozri odsek 62) v zmysle Ustavného ramca, do&asné
organy samospravy mali fungovat’ v zhode a podlichat’
osobitnému splnomocnencovi Generalneho tajomnika
pri implementacii rezolicie Bezpe¢nostnej rady 1244
(1999).

91. Sud poznamenava, ze rezolicia
Bezpetnostnej rady 1244 (1999) a Ustavny ramec boli
17. februara 2008 platné G¢inné. Odsek 19 rezolucie
Bezpecénostnej rady 1244 (1999) vyslovne ustanovuje,
7e ,,medzinarodné civilné a bezpe¢nostné pritomnosti
zalozené na pociato¢né obdobie 12 mesiacov, budi
pokracovat’ aj po tomto obdobi pokial’ Bezpec¢nostna
rada nerozhodne inak®. Ziadne rozhodnutie meniace
rezoluciu 1244 (1999) nebolo prijaté ani na zasadani
Bezpecnostnej rady, ktoré sa uskutoénilo 18. februara
2008, kde sa prejednavalo Vyhlasenie nezavislosti po
prvykrat ani ziadnom neskorSom zasadani. Stanovisko
predsedu z26. novembra 2008 (S/PRST/2008/44)
nanajvys ,,privitalo spoluprdcu medzi OSN a ostatnymi
medzinadrodnymi aktérmi v ramci rezolucie
Bezpecnostnej rady 1244 (1999)“ NaySe na zaklade
odseku 21 rezolucie Bezpecnostnej rady 1244 (1999),
Bezpecnostna rada rozhodla, ze ,zostane aktivne
zapojena vo veci“ azotrvala pri zmienke o
»rezoliciach Bezpec¢nostnej rady 1160 (1998), 1199
(1998), 1203 (1998), 1239 (1999) a 1244 (1999)“
0 jeho agende (pozri najnovsie, spravu Bezpecnostnej
rady k1. augustu 2008 az 31 julu 2009, Oficidlny
zdaznam Sestdesiateho Stvrtého zasadania Valného
zhromazdenia, dodatok ¢&. 2, str. 39 anasl. al32
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82. A number of participants in the present
proceedings have claimed, although in almost every
instance only as a secondary argument, that the population
of Kosovo has the right to create an independent State
either as a manifestation of a right to self-determination or
pursuant to what they described as a right of "remedial
secession™ in the face of the situation in Kosovo.

The Court has already noted (see paragraph 79
above) that one of the major developments of international
law during the second half of the twentieth century has
been the evolution of the right of self-determination.
Whether, outside the context of non-self-governing
territories and peoples subject to alien subjugation,
domination and exploitation, the international law of self-
determination confers upon part of the population of an
existing State a right to separate from that State is,
however, a subject on which radically different views were
expressed by those taking part in the proceedings and
expressing a position on the question. Similar differences
existed regarding whether international law provides for a
right of "remedial secession" and, if so, in what
circumstances. There was also a sharp difference of views
as to whether the circumstances which some participants
maintained would give rise to a right of "remedial
secession™ were actually present in Kosovo.

83. The Court considers that it is not necessary to
resolve these questions in the present case. The General
Assembly has requested the Court's opinion only on
whether or not the declaration of independence is in
accordance with international law. Debates regarding the
extent of the right of self-determination and the existence
of any right of "remedial secession", however, concern the
right to separate from a State. As the Court has already
noted (see paragraphs 49 to 56 above), and as almost all
participants agreed, that issue is beyond the scope of the
question posed by the General Assembly. To answer that
question, the Court need only determine whether the
declaration of independence violated either general
international law or the lex specialis created by Security
Council resolution 1244 (1999).

*

84. For the reasons already given, the Court
considers that general international law contains
no applicable prohibition of declarations of independence.
Accordingly, it concludes that the
declaration of independence of 17 February 2008 did not
violate general international law. Having
arrived at that conclusion, the Court now turns to the legal
relevance of Security Council
resolution 1244, adopted on 10 June 1999.

anasl.). Ba ¢o viac, kapitola 14.3 Ustavného ramca
ustanovuje, Ze ,,Osobitny splnomocnenec Generalneho
tajomnika...m6ze vykonat zmeny (novely, dodatky)
tohto Ustavného ramca. Mensie zmeny boli vykonané
ucinkom nariadeni UNMIK

UNMIK/REG/2002/9 z 3. maja 2002,
UNMIK/REG/2007/29 zo 4. oktdbra 2007,
UNMIK/REG/2008/1 z 8. januara 2008 a
UNMIK/REG/2008/9 z 8. februara 2008.

V koneénom dosledku ani rezolicia Bezpe¢nostnej
rady 1244 (1999) ani Ustavny ramec neobsahuje
klauzulu wustanovujiicu jeho ukoncenie a taktiez
nedoslo k jeho zruseniu; teda tieto normy tvoria
medzinarodné pravo aplikovatelné na situaciu
prevladajicu v Kosove 17. februara 2008.

92.  NavySe, osobitny  splnomocnenec
Generalneho tajomnika pokracoval vo vykonavani
svojich uloh v Kosove. Ba ¢o viac, Generalny tajomnik
pokracoval v predkladani  pravidelnych  sprav
Bezpecnostnej rade, ako vyzaduje odsek 20 rezolucie
Bezpecnostnej rady 1244 (1999) (pozri najnovsiu
Stvrtroénu  spravu Generalneho tajomnika k Misii
Spojenych narodov v Kosove, S/2010/169, 6 april
2010, ako aj spravy z konania S/2008/692 z 24.
novembra 2008, S/2009/149 zo 17 marca 2009,
S/2009/300 z 10 jona 2009, S/2009/497 =z 30.
septembra 2009 a S/2010/5 z 5. januara 2010).

93. Na zaklade uvedeného, Sud dospel
k zaveru, Ze rezolicia Bezpe¢nostnej rady 1244 (1999)
a Ustavny ramec tvoria su¢ast medzinarodného prava,
ktor¢ bude posudzované pri odpovedi na otazku
polozent Valnym zhromazdenim v ziadosti o poradny
posudok.

1. Vyklad rezolucie Bezpe¢nostnej rady 1244 (1999)

94. Skor ako bude mozné pokrocit’ d’alej, Sud
musi pripomenat’ niekol’ko faktorov relevantnych pri
vykladani rezolicii Bezpe¢nostnej rady. Zatial ¢o
pravidld vykladu medzinarodnych zmlav obsiahnuté
v ¢lankoch 31  a32  Viedenského  dohovoru
0 zmluvnom prave moéze poskytmut’ navod, rozdiely
medzi  rezoliciami  Bezpecnostnej rady a
medzinarodnymi zmluvami znamenaji, ze vyklad
rezolucii Bezpecnostnej rady vyzaduje aby bol vzaty
ohl'ad na iné faktory. Rezolucie Bezpe¢nostnej rady sa
vydané jednym, kolektivnym orgdnom a st
schvalované (navrhované) procesom vel'mi odlisSnym
od toho ktory sa pouziva pri uzatvarani medzinarodne;j
zmluvy. Rezolicie Bezpecnostnej rady su vysledkom
procesu hlasovania tak ako ustanovuje clanok 27
Charty avysledny text tychto rezolicii reprezentuje
stanovisko Bezpecnostnej rady ako organu. Navyse
rezolicie Bezpecnostnej rady mozu byt zavézné voci
vsetkym Statom (Prdavne ndsledky trvalej pritomnosti
Juhoafrickej republiky v Namibii (Juhozapadna Afrika)
pre Staty v spojeni s rezoluciou Bezpecnostnej rady 276
(1970), poradny posudok, Sprava MSD 1971,
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B. Security
Council
resolution 1244
(1999) and the
UNMIK
Constitutional
Framework
created
thereunder

85. Within the legal framework of the United
Nations Charter, notably on the basis of Articles 24, 25
and Chapter VII thereof, the Security Council may adopt
resolutions imposing obligations under international law.
The Court has had the occasion to interpret and apply such
Security Council resolutions on a number of occasions and
has consistently treated them as part of the framework of
obligations under international law (Legal Consequences
for States of the Continued Presence of South Africa in
Namibia (South West Africa) notwithstanding Security
Council Resolution 276 (1970), Advisory Opinion, 1.C.J.
Reports 1971, p. 16); Questions of Interpretation and
Application of the 1971 Montreal Convention arising from
the Aerial Incident at Lockerbie (Libyan Arab Jamahiriya
v. United Kingdom), Provisional Measures, Order of
14April 1992, 1.C.J. Reports 1992, p. 15, paras. 39-41;
Questions of Interpretation and Application of the 1971
Montreal Convention arising from the Aerial Incident at
Lockerbie (Libyan Arab Jamahiriya v. United States of
America), Provisional Measures, Order of 14 April 1992,
I.C.J. Reports 1992, pp. 126-127, paras. 42-44).
Resolution 1244 (1999) was expressly adopted by the
Security Council on the basis of Chapter VII of the United
Nations Charter, and therefore clearly imposes
international legal obligations. The Court notes that none
of the participants has questioned the fact that resolution
1244 (1999), which specifically deals with the situation in
Kosovo, is part of the law relevant in the present situation.

86. The Court notes that there are a number of
other Security Council resolutions adopted on the question
of Kosovo, notably Security Council resolutions 1160
(1998), 1199 (1998), 1203 (1998) and 1239 (1999);
however, the Court sees no need to pronounce specifically
on resolutions of the Security Council adopted prior to
resolution 1244 (1999), which are, in any case, recalled in
the second preambular paragraph of the latter.

87. A certain number of participants have dealt
with the question whether regulations adopted on behalf of
UNMIK by the Special Representative of the Secretary-
General, notably the Constitutional Framework (see
paragraph 62 above), also form part of the applicable

str.54,0ds. 116) bez ohladu na to, ¢i zohrali nejaka
ulohu pri ich formulovani. Vyklad rezolucii
Bezpecénostnej rady méze od Sudu vyzadovat analyzu
stanovisk zastupcov ¢lenov Bezpec¢nostnej rady v Case
ich prijatia, inych rezolucii Bezpe¢nostnej rady v tej
istej zalezitosti ako aj naslednu ¢innost’ relevantnych
organov Spojenych narodov a §tatov ovplyvnenych
tymito rezoliciami.

95. Sud najprv poznamendva, Ze rezolicia
1244 (1999) musi byt ¢citand v suvislosti so
vSeobecnymi principmi upravenymi v prilohe 1 a2,
pokial’ v samotnej rezolucii Bezpecnostna rada: ,,1.
Rozhodla, ze politické rieSenie Kosovskej krizy ma byt
zalozené na v§eobecnych principoch v prilohe 1 a d’alej
rozpracovanych principoch ainych vyzadovanych
prvkov v prilohe 2.“ Tieto v§eobecné principy sa snazia
zmiernit' krizu v Kosove najprv zaistenim ukoncenia
nasilnosti a represii a docasnou spravou. Dlhodobé
rieSenie bolo taktiez predpokladané a rezolicia 1244
(1999) mala iniciovat’

,politicky proces smerom k dohode o
do¢asnom politickom rameci umoZiujucej
podstatn mieru samospravy pre Kosovo,
beric  plne  na  vedomie  dohody
z Rambouillet a principy suverenity
a tizemnej celistvosti Juhoslovanske;j
zvazove] republiky a ostatnych  krajin
regionu a odzbrojenie Kosovskej
oslobodzovace;j armady* (rezolucia
Bezpecnostnej rady OSN 1244 (1999) z 10.
juna 1999, pril. 1, Siesty princip, tamtiez,
pril. 2, ods. 8).

Dalej treba pripomenat, 7e desiaty odsek preambuly
rezolucie 1244 (1999) taktiez pripomina suverenitu
auzemnu  celistvost  Juhoslovanskej  zvédzovej

republiky.

96. Ako boli vysSie naznaCené =zakladné
charakteristiky rezolicie Bezpe¢nostnej rady 1244
(1999) (pozri odseky 58 az 59), Sud nasledne pozoruje,
ze tri rozliéné Crty rezolucie su relevantné pre
rozoznanie jej predmetu a ucelu.

97. Po prvé, rezolicia 1244 (1999) dala
vzniknit® medzinarodnej civilnej a bezpeénostnej
pritomnosti v Kosove s plnymi civilnymi a politickymi
pravomocami  a vylutnou  zodpovednostou  za
spravovanie Kosova. Ako sa uvadza vySSie (pozri
odsek 60), Generdlny tajomnik 12. juna 1999
prezentoval Bezpecnostnej rade svoj predbezny
operacny koncept pre celkovu organizaciu civilnej
pritomnosti v ramci UNMIK. 25. jula 1999 vyhlasil
Osobitny splnomocnenec  Generalneho tajomnika
nariadenie UNMIK 1999/1, so zamysl'anou G¢innost'ou
ku dnu prijatia rezoliicie Bezpecnostnej rady 1244
(1999) 10. janu 1999. V zmysle tohto nariadenia
»vSetka zdkonodarnd a vykonna moc tykajuca sa
Kosova, zahriiajiica aj spravu sudnictva®, sa prenasa na
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international law within the meaning of the General
Assembly's request.

88. In particular, it has been argued before the
Court that the Constitutional Framework is an act of an
internal law rather than an international law character.
According to that argument, the Constitutional Framework
would not be part of the international law applicable in the
present instance and the question of the compatibility of
the declaration of independence therewith would thus fall
outside the scope of the General Assembly's request.

The Court observes that UNMIK regulations,
including regulation 2001/9, which promulgated the
Constitutional Framework, are adopted by the Special
Representative of the Secretary-General on the basis of the
authority derived from Security Council resolution 1244
(1999), notably its paragraphs 6, 10, and 11, and thus
ultimately from the United Nations Charter. The
Constitutional Framework derives its binding force from
the binding character of resolution 1244 (1999) and thus
from international law. In that sense it therefore possesses
an international legal character.

89. At the same time, the Court observes that the
Constitutional Framework  functions as  part
of a specific legal order, created pursuant to resolution
1244 (1999), which is applicable only in
Kosovo and the purpose of which is to regulate, during the

interim phase established by
resolution 1244 (1999), matters which would ordinarily be
the subject of internal, rather than

international, law. Regulation 2001/9 opens with the
statement  that the  Constitutional Framework
was promulgated

"[flor the purposes of developing meaningful self-
government in Kosovo pending a final settlement,
and establishing provisional institutions of self-
government in the legislative, executive and
judicial fields through the participation of the
people of Kosovo in free and fair elections".

The Constitutional Framework therefore took effect
as part of the body of law adopted for the administration of
Kosovo during the interim phase. The institutions which it
created were empowered by the Constitutional Framework
to take decisions which took effect within that body of
law. In particular, the Assembly of Kosovo was
empowered to adopt legislation which would have the
force of law within that legal order, subject always to the
overriding authority of the Special Representative of the
Secretary-General.

90. The Court notes that both Security Council
resolution 1244 (1999) and the Constitutional Framework
entrust the Special Representative of the Secretary-General
with considerable supervisory powers with regard to the
Provisional Institutions of Self-Government established

UNMIK a bude vykonavana osobitnym
splnomocnencom. Spolo¢ne maji teda rezolucia 1244
(1999) anariadenie UNMIK 1999/1 nahradzujuci
ucinok vo¢i pravnemu poriadku u¢innému na Uzemi
Kosova v tom ¢ase a uvadzaju medzinarodnti izemnu
spravu.  Ztohto  dovodu  zalozenie  civilnej
a bezpeénostnej pritomnosti v Kosove vyslanej na
zédklade rezolucie 1244 (1999)musi byt chapané ako
vynimoc¢né opatrenie tykajtice sa civilnych, politickych
a bezpecnostnych aspektov a je zamerané na rieSenie
krizy existujicej na tomto tizemi v roku 1999.

98. Po druhé, rieSenie obsiahnuté v rezoldcii
1244 (1999), konkrétne implementacia docasnej
uzemnej spravy bola navrhnutd za humanitdrnymi
ucelmi: Zaistit' prostriedky na stabilizaciu Kosova a na
znovuobnovenie zékladného verejného poriadku na
uzemi postihnutom krizou. Zjavne to vyplyva zo
samotného textu rezolucie 1244 (1999), ktory
v druhom odseku preambuly pripomina rezoluciu
Bezpecnostnej rady 1239 (1999) prijatej 14. maja 1999
v ktorej Bezpecnostnd rada vyjadrila vazne obavy
z humanitarnej krizy v Kosove aokoli“. Priority
uvedené v odseku 11 rezolucie 1244 (1999) boli dalej
rozpracované v takzvanych ,Styroch  pilieroch®
tykajtcich sa spravovania Kosova opisaného v Sprave
Generalneho tajomnika z 12. juna 1999 (vysSie odsek
60). Kladenim dorazu na tieto ,,Styri piliere* (konkrétne
sa jednd o docasni civilnu spravu, humanitarne
zalezitosti, budovanie inStitdcii  a rekonStrukcia
a pridelenie ~ zodpovednosti za tieto  klicové
komponenty rdéznym medzinarodnym organizaciam
a agentiram), bolo jasne zamyslané, Ze rezolucia 1244
(1999) mala priniest stabilizaciu a rekonstrukciu.
Docasna sprava v Kosove bola navrhnuta tak aby
docasne pozastavila vykon pravomoci Srbska nad
uzemim Kosova, ktora vyplyvala z nepretrzitej
suverenity (panstva) nad tymto tzemim. Ucelom
pravneho rezimu zalozeného podla rezolucie 1244
(1999) bolo zalozit, organizovat a dohliadat’ rozvoj
miestnych organov  samospravy v Kosove pod
dohl'adom doc¢asnej medzindrodnej misie.

99. Po tretie, rezolucia 1244 (1999)
jednoznacne zaklada docasny rezim; nemdze byt
chdpana vtom zmysle, Ze ustanovuje staly
institucionalny ramec na uzemi Kosova. tato rezolicia
udelila manddt UNMIK aby nanajvy§ napomohla
zelanému dojednanému rieSeniu budiceho statusu
Kosova, bez prejudikovania vysledku procesu
vyjednavania.

100. Sud teda prichadza k zaveru, ze
predmetom aucelom rezolicie 1244 (1999) bolo
zalozenie  kratkodobého, vynimocného pravneho
rezimu ktory vrozsahu Vktorom je vyslovne
vymedzeny nahradza Srbsky pravny poriadok a ktory
smeruje K stabilizacii Kosova abol navrhnuty ako
docasny.

2. Otazka ¢i vyhldsenie nezavislosti je v sulade
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under the authority of the United Nations Interim
Administration Mission in Kosovo. As noted above (see
paragraph 58), Security Council resolution 1244 (1999)
envisages "an interim administration for Kosovo . . . which
will provide transitional administration while establishing
and overseeing the development of provisional democratic
self-governing institutions" (para. 10). Resolution 1244
(1999) further states that "the main responsibilities of the
international civil presence will include . . . [o]rganizing
and overseeing the development of provisional institutions
for democratic and autonomous self-government pending a
political settlement, including the holding of elections"
(paragraph 11 (c)). Similarly, as described above (see
paragraph 62), under the Constitutional Framework, the
Provisional Institutions of Self-Government were to
function in conjunction with and subject to the direction of
the Special Representative of the Secretary-General in the
implementation of Security Council resolution 1244
(1999).

91. The Court notes that Security Council
resolution 1244 (1999) and the Constitutional Framework
were still in force and applicable as at 17 February 2008.
Paragraph 19 of Security Council resolution 1244 (1999)
expressly provides that “the international civil and security
presences are established for an initial period of 12
months, to continue thereafter unless the Security Council
decides otherwise". No decision amending resolution 1244
(1999) was taken by the Security Council at its meeting
held on 18 February 2008, when the declaration of
independence was discussed for the first time, or at any
subsequent meeting. The Presidential Statement of 26
November 2008 (S/PRST/2008/44) merely "welcom[ed]
the cooperation between the UN and other international
actors, within the framework of Security Council
resolution 1244 (1999)" (emphasis added). In addition,
pursuant to paragraph 21 of Security Council resolution
1244 (1999), the Security Council decided "to remain
actively seized of the matter" and maintained the item
"Security Council resolutions 1160 (1998), 1199 (1998),
1203 (1998), 1239 (1999) and 1244 (1999)" on its agenda
(see, most recently, Report of the Security Council, 1
August 2008-31 July 2009, General Assembly, Official
Records, 64th session, Supplement No. 2, pp. 39 ff. and
132 ff.). Furthermore, Chapter 14.3 of the Constitutional
Framework sets forth that "[tlhe SRSG . . . may effect
amendments to this Constitutional Framework”.  Minor
amendments were effected by virtue of UNMIK
regulations

UNMIK/REG/2002/9 of 3 May 2002,
UNMIK/REG/2007/29 of 4 October 2007,
UNMIK/REG/2008/1 of 8 January 2008 and

UNMIK/REG/2008/9 of 8 February 2008. Finally, neither
Security Council resolution 1244 (1999) nor the
Constitutional Framework contains a clause providing for
its termination and neither has been repealed; they
therefore constituted the international law applicable to the
situation prevailing in Kosovo on 17 February 2008.

s rezoluciou Bezpeénostnej rady 1244 (1999)
a opatrenia prijaté na jej zaklade

101. Sud sa na tomto mieste bude venovat
otazke, ¢i rezolicia Bezpecnostnej rady 1244 (1999),
alebo podla nej prijaté opatrenia ustanovuju urcity
zédkaz vyhlasenia nezavislosti, U¢inny voci tym, ktory
prijali vyhlasenie nezéavislosti 17. februara 2008. Na
odpovedanie tejto otizky je pre Sud v prvom rade
nevyhnutné urcit’ kto toto vyhlasenie vydal, tak ako je
to vysvetlené vyssie v odseku 52.

(2) Identita autorov vyhlasenia nezavislosti

102. Sud potrebuje wuréit, ¢&i vyhlasenie
nezavislosti zo 17. februara 2008 bolo aktom
»Kosovského zhromazdenia®, jedného z docasnych
organov samospravy zalozeného podla kapitoly 9
Ustavného ramca alebo &i pravomoc tych ti, ktori
prijali vyhlasenie nezavislosti bola odlisna.

103. Sud poznamenava, Ze Co sa tyka tejto
otazky boli prezentované rdézne nazory. Na jednej
strane bolo vkonani pred sidom naznafené, ze
stretnutie na ktorom bolo Vyhlasenie nezavislosti
prijaté, bolo zasadnutim Kosovského zhromazdenia
fungujiceho ako doasny organ samospravy v ramci
mantinelov Ustavného rdmca. Ini Gastnici spozorovali,
ze tak ako $tyl jazyka pouzity v dokumente ako aj
okolnosti za ktorych bol prijaty jednoznacne
naznacuju, ze Vyhldsenie nezavislosti zo 17. februara
2008 nebolo pracou docasného organu samospravy
anema ucinky vramci pravneho ramca vytvoreného
pre vladu v Kosove pocas prechodného obdobia.

104. Sud poznamenava, Ze pocas otvorenia
zasadania 17. februara 2008 na ktorom bolo prijaté
Vyhlasenie nezavislosti, sa predseda Zhromazdenia
apredseda kosovskej vlady zmienili o Kosovskom
zhromazdeni a0 Ustavnom ramci. Avsak Sud sa
domnieva, ze na Vyhlasenie nezavislosti treba hl'adiet’
vsirSom kontexte, beruc do uvahy udalosti
predchadzajtce prijatiu, najmé tykajace sa takzvaného
»final status proces‘ (pozri odseky 64 az 73). Rezolucia
Bezpecnostnej rady 1244 (1999) sa tykala najma
vybudovania docasného ramca samospravy
Kosova(pozri vysSie odsek 58). Aj ked sa v Case
prijatia rezolucie ocakavalo, ze konecné postavenie
Kosova vyplynie abude sarozvijat v ramci
stanovenom rezoluciou, konkrétne obrysy, nehovoriac
0 vysledku procesu ponechala rezolucia Bezpecnostnej
rady 1244 (1999) otvorené. Podla odseku 11,
presnejSie pododsekov (d), (e) a (f) je otazka
kone¢ného statusu rieSena iba v tom rozsahu, Ze ide
osucast  zodpovednosti ~UNMIK  napomahat
politickému procesu navrhnutému na urcenie buduceho
statusu Kosova, beruc do uvahy dohody z Rambouillet
aVvposlednej faze preniest pravomoci z docasnych
organov Kosova na organy zalozené podla politického
urovnania (dohody).
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92. In addition, the Special Representative of the
Secretary-General continues to exercise his functions in
Kosovo. Moreover, the Secretary-General has continued to
submit periodic reports to the Security Council, as required
by paragraph 20 of Security Council resolution 1244
(1999) (see the most recent quarterly Report of the
Secretary-General on the United Nations Interim
Administration Mission in Kosovo, S/2010/169, 6 April
2010, as well as the preceding Reports S/2008/692 of 24
November 2008, S/2009/149 of 17 March 20009,
S/2009/300 of 10 June 2009, S/2009/497 of 30 September
2009 and S/2010/5 of 5 January 2010).

93. From the foregoing, the Court concludes that
Security Council resolution 1244 (1999) and the
Constitutional Framework form part of the international
law which is to be considered in replying to the question
posed by the General Assembly in its request for the
advisory opinion.

1. Interpretation of Security Council resolution 1244
(1999)

94. Before continuing further, the Court must

recall several factors relevant in the
interpretation of resolutions of the Security Council. While
the rules on treaty interpretation

embodied in Articles 31 and 32 of the Vienna Convention
on the Law  of  Treaties may  provide
guidance, differences  between  Security  Council
resolutions and treaties mean that the interpretation
of Security Council resolutions also require that other
factors be taken into account. Security
Council resolutions are issued by a single, collective body
and are drafted through a very different
process than that used for the conclusion of a treaty.
Security  Council  resolutions are the product
of a voting process as provided for in Article 27 of the
Charter, and the final text of such
resolutions represents the view of the Security Council as a
body. Moreover, Security Council
resolutions can be binding on all Member States (Legal
Consequences  for  States of the  Continued
Presence of South Africa in Namibia (South West Africa)
notwithstanding Security Council
Resolution 276 (1970), Advisory Opinion, 1.C.J. Reports
1971, p. 54, para. 116), irrespective  of
whether they played any part in their formulation. The
interpretation of Security Council
resolutions may require the Court to analyse statements by
representatives of members of the Security Council made
at the time of their adoption, other resolutions of the
Security Council on the same issue, as well as the
subsequent practice of relevant United Nations organs and
of States affected by those given resolutions.

105.  Vyhlasenie  nezavislosti  odraza

presvedcéenie  jeho  autorov, ze vyjednadvania
0 kone¢nom statuse zlyhali a kriticky moment pre
buducnost Kosova bol dosiahnuty. Preambula
vyhlasenia spomina ,0 rokoch medzinarodne
podporovanych  vyjednavani medzi Belehradom
a Pristinou o otazke konec¢ného politického statusu®
a vyslovne dava Vyhldsenie nezavislosti do stvislosti
so zlyhanim vyjedndvani o kone¢nom statuse, ked
uvadza, ze ,nebol mozny ziaden obojstranne
akceptovatel'ny vysledok o konecnom statuse™ (desiaty
a jedendsty odsek preambuly). Pokracujuc od tejto
vety, autori Vyhlasenia nezavislosti zdoraziuji svoje
odhodlanie ,,vyriesit* status Kosova a dat’ kosovskému
Pudu ,istotu do budtcnosti“ (trindsty odsek
preambuly).
Tieto vyjadrenia naznacuji, Ze autori vyhldsenia
nemali v imysle konat' vramci $§tandardného ramca
docasnej samospravy Kosova, ale sledovali ciel’ zalozit’
Kosovo ako ,nezavisly a suverénny $tat” (odsek 1).
Nebolo umyslom prijimatel'ov Vyhlasenia nezavislosti
nebolo aby toto Vyhlasenie malo ucinky v ramci
pravneho poriadku vytvoreného pre prechodné obdobie
a takéto U¢inky ani nebolo spdsobilé mat. Naproti
tomu, Sud sa domnieva, ze autori vyhlasenia nemali
v umysle konat’ v ramci pravomoci organu vytvoreného
a fungujiiceho v ramci pravneho poriadku, ale skor sa
rozhodli prijat’ opatrenie, ktorého déleZitost a ucinky
sa nachadzaju mimo tohto pravneho poriadku.

106. Tento zaver je podporeny skutocnostou,
ze autori vyhlasenia sa podujali plnit medzinarodné
zavizky Kosova, najmi tie, ktor¢ Kosovu vytvorila
UNMIK (Vyhlasenie nezavislosti, ods. 9) a vyslovne
a zavizne vyhlasili, ze Kosovo je viazané voci tretim
Statom zavidzkom urobenym vo vyhlaseni (tamtiez ods.
12). Oproti tomu, vramci rezimu Ustavného ramca
bolo vyluéne vysadou o0sobitného splnomocnenca
Generalneho tajomnika  zaoberat’ sa  vSetkymi
zalezitostami tykajucimi sa spravy zahraniénych veci :

,»(M) uzatvaranie dohdd so Statmi

a medzinarodnymi organizaciami vo vSetkych
zalezitostiach v rozsahu rezolucie BR OSN
1244 (1999)

(n) dozeranie nad plnenim zavézkov podla
medzindrodnych zmlav uzavretych v mene
UNMIK

(0) vonkajsie vztahy vratane tych so Statmi

a medzinarodnymi organizéciami...“ (kap. 8.1
Ustavného ramea, ,,Pravomoc a zodpovednost’
vyhradené osobitnému splnomocnencovi).

V tychto zalezitostiach Osobitny spInomocnenec

Generalneho tajomnika iba konzultuje a spolupracuje
S doCasnymi organmi samospravy.

107. Narovnaky zaver poukazuji aj urCité
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95. The Court first notes that resolution 1244
(1999) must be read in conjunction with the
general principles set out in annexes 1 and 2 thereto, since

in the resolution itself, the Security
Council: "1. Decide[d] that a political solution to the
Kosovo crisis shall be based on the general

principles in annex 1 and as further elaborated in the
principles and  other  required  elements in
annex 2." Those general principles sought to defuse the
Kosovo crisis first by ensuring an end to
the violence and repression in Kosovo and by the
establishment of an interim administration. A
longer-term solution was also envisaged, in that resolution
1244 (1999) was to initiate

"[a] political process towards the establishment of
an interim political framework agreement providing
for a substantial self-government for Kosovo,
taking full account of the Rambouillet accords and
the principles of sovereignty and territorial integrity
of the Federal Republic of Yugoslavia and the other
countries of the region, and the demilitarization of
the KLA" (Security Council resolution 1244 (1999)
of 10 June 1999, Ann. 1, sixth principle; ibid., Ann.
2, para. 8).

Further, it bears recalling that the tenth preambular
paragraph of resolution 1244 (1999) also recalled the
sovereignty and the territorial integrity of the Federal
Republic of Yugoslavia.

96. Having earlier outlined the principal
characteristics of Security Council
resolution 1244 (1999) (see paragraphs 58 to 59), the
Court next observes that three distinct

features of that resolution are relevant for discerning its
object and purpose.

97. First, resolution 1244 (1999) establishes an
international  civil and  security  presence in
Kosovo with full civil and political authority and sole
responsibility  for the governance of Kosovo.
As described above (see paragraph 60), on 12 June 1999,
the Secretary-General presented to the
Security Council his preliminary operational concept for
the overall organization of the civil
presence under UNMIK. On 25 July 1999, the Special
Representative of the Secretary-General
promulgated UNMIK regulation 1999/1, deemed to have
entered into force as of 10 June 1999, the
date of adoption of Security Council resolution 1244
(1999). Under this regulation, "[a]ll
legislative and executive authority with respect to Kosovo,
including the administration of the

vlastnosti textu Vyhlasenia nezavislosti ako aj
okolnosti jeho prijatia. Nikde v originalnom albanskom
texte Vyhlasenia nezavislosti (ktory je jediny
autenticky) nie je zmienka o tom, Zze Vyhlasenie
nezavislosti je  vysledkom prace Kosovského
zhromazdenia. Vyraz ,Kosovské zhromazdenie” sa
objavuje v nadpise Vyhlasenie nezavislosti iba
v anglickom a francuzskom preklade, ktoré su su¢ast'ou
dokumentacie  prelozenej v mene  Generalneho
tajomnika. Styl jazyka pouzivany vo vyhldseni sa
odlisuje od S$tylu jazyka zauzivaného v aktoch
Kosovského zhromazdenia v tom, ze prvy odsek zacina
vyhlasenim ,,My demokraticky zvoleni predstavitelia
nasho ludu..“ kym v aktoch Kosovského
zhromazdenia sa pouziva tretia osoba jednotného &isla.

NavySe procedura pouzitd vo vztahu
k vyhlaseniu sa odliSuje od tej zauzivanej Kosovskym
zhromazdenim pre schvalovani (beznej) legislativy.
Vyhlasenie nezavislosti bolo podpisané vSetkymi, ktori
ju prijali vratane prezidenta Kosova, ktory (ako je
poznamenané v odseku 76) nebol ¢lenom Kosovského

zhromazdenia.  V podstate  sebavnimanie  0s0b
prijimajtcich vyhlasenie nezavislosti ako
,.demokraticky zvolenych predstavitel'ov nasho lI'udu‘
bezprostredne  predchadza vlastnému  vyhlaseniu

nezavislosti v texte (,tymto vyhlasujeme Kosova za
samostatny a suverénny §tat”; ods. 1). Je taktiez
pozoruhodné, Ze Vyhlasenie nezavislosti nebolo
zaslana oOsobitnému splnomocnencovi Generalneho
tajomnika, kvoli publikacii v oficialnej zbierke.

108. Urcita dolezitost mozno pripisat aj
reakcii  osobitného splnomocnenca  Generalneho
tajomnika na vyhlasenie nezavislosti. Ustavny ramec
dava  osobitnému  splnomocnencovi  pravomoc
dohliadat’ aza uréitych okolnosti anulovat’ akty
docasnych organov samospravy. V skorSom obdobi,
konkrétne v obdobi medzi rokmi 2002 a 2005, kedy
Kosovské zhromazdenie prevzalo iniciativu v podpore
nezavislosti  Kosova,  Osobitny  splnomocnenec
kvalifikoval mnozstvo aktov ako nestladnych
s Ustavnym ramcom na zaklade toho, e mal za to, Ze
prekracuju  rozsah  kompetencie = Zhromazdenia“
(Dokumentacia Spojenych narodov ¢. 189, 7. februara
2003) ateda su prekrocenim pravomoci Kosovského
zhromazdenia.

Micanie osobitného splnomocnenca
Generalneho  tajomnika  zo€i-vo¢i  vyhlaseniu
nezavislosti zo 17. februara 2008 naznacuje, ze
nepovazoval Vyhlasenie nezavislosti za akt docasnych
organov samospravy navrhnutych tak aby mali pravne
uéinky v ramci pravneho poriadku za ktorého dohlad
zodpoveda. Ako ukazuje prax, mal by povinnost’ konat’
v pripade aktov Kosovského zhromazdenia, ktoré by
povazoval za akty ultra vires.

Sad akceptuje, Ze sprava Generalneho
tajomnika 0 Misii  Spojenych narodov Vv Kosove
predlozenéd Bezpecnostnej rade 28. marca 2008 uvadza,
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judiciary", was vested in UNMIK and exercised by the
Special Representative. Viewed together,
resolution 1244 (1999) and UNMIK regulation 1999/1
therefore had the effect of superseding the
legal order in force at that time in the territory of Kosovo
and setting up an international territorial
administration. For this reason, the establishment of civil
and security presences in Kosovo
deployed on the basis of resolution 1244 (1999) must be
understood as an exceptional measure
relating to civil, political and security aspects and aimed at
addressing the crisis existing in that
territory in 1999.

98. Secondly, the solution embodied in resolution
1244 (1999), namely, the implementation of an interim
international territorial administration, was designed for
humanitarian purposes: to provide a means for the
stabilization of Kosovo and for the re-establishment of a
basic public order in an area beset by crisis. This becomes
apparent in the text of resolution 1244 (1999) itself which,
in its second preambular paragraph, recalls Security
Council resolution 1239, adopted on 14 May 1999, in
which the Security Council had expressed "grave concern
at the humanitarian crisis in and around Kosovo". The
priorities which are identified in paragraph 11 of resolution
1244 (1999) were elaborated further in the so-called "four
pillars" relating to the governance of Kosovo described in
the Report of the Secretary-General of 12 June 1999
(paragraph 60 above). By placing an emphasis on these
"four pillars”, namely, interim civil administration,
humanitarian  affairs, institution  building  and
reconstruction, and by assigning responsibility for these
core components to different international organizations
and agencies, resolution 1244 (1999) was clearly intended
to bring about stabilization and reconstruction. The interim
administration in Kosovo was designed to suspend
temporarily Serbia's exercise of its authority flowing from
its continuing sovereignty over the territory of Kosovo.
The purpose of the legal régime established under
resolution 1244 (1999) was to establish, organize and
oversee the development of local institutions of self-
government in Kosovo under the aegis of the interim
international presence.

99. Thirdly, resolution 1244 (1999) clearly
establishes an interim régime; it cannot be understood as
putting in place a permanent institutional framework in the
territory of Kosovo. This resolution mandated UNMIK
merely to facilitate the desired negotiated solution for
Kosovo's future status, without prejudging the outcome of
the negotiating process.

100. The Court thus concludes that the object and
purpose  of resolution 1244 (1999) was to
establish a temporary, exceptional legal régime which,
save to the extent that it expressly preserved
it, superseded the Serbian legal order and which aimed at
the  stabilization of Kosovo, and that it

ze ,,Kosovské zhromazdenie pocas svojho zasadania
prijalo ,,Vyhlasenie nezavislosti®, deklarujuic Kosovo
nezavislym  asuverénnym  §tatom  (Dokument
Spojenych narodov S/2008/211, ods. 3). I8lo o beznu
pravidelnu spravu o ¢innosti UNMIK, ktorej ucelom
bolo informovat Bezpecnostnu radu o vyvoji
v Kosove; nebola myslend ako pravna analyza
Vyhlédsenia nezavislosti alebo pravomoci na zéaklade
ktorej konali ti, ktori ho prijali.

109. Sud teda po zhrnuti vSetkych faktov
prichadza k zaveru, Zze autori Vyhlasenia nezavislosti
zo 17. februara 2008 nekonali ako jeden z docasnych
organov samospravy vramci Ustavného ramca, ale
skor ako osoby, ktoré konali spolo¢ne ako zastupcovia
P'udu Kosova mimo ramca docasnej spravy.

(b) Otdzka &i autori vyhldsenia nezdvislosti svojim
konanim porusili rezoliiciu Bezpelnostnej rady 1244
(1999) alebo opatrenia prijaté na jej zdklade

110. Po zisteni totoznosti autorov Vyhlasenia
nezavislosti, sa sud venuje otazke, ¢i ich konanie pri
vyhlasovani nezavislosti bolo v rozpore s niektorym
zakazom obsiahnutym v rezolucii Bezpeénostnej rady
1244 (1999) alebo Ustavnom ramci prijatom na jej
zaklade.

111. Sud pripomina, Ze tato otazka je
kontroverznou zalezitostou v tomto konani. Niektori
ucastnici konania tvrdia, ze Vyhlasenie nezavislosti 17.
februara 2008 bolo jednostrannym pokusom ukoncit’
medzinarodnii  pritomnost  zalozeni  rezoluciou
Bezpecnostnej rady 1244 (1999), c¢o je vysledok
vykonatelny rozhodnutim samotnej Bezpecnostnej
rady. Taktiez boli prezentované tvrdenia, zZe
permanentné usporiadanie pre Kosovo moéze byt
dosiahnuté bud’ dohodou vSetkych stran (najméd so
suhlasom  Srbskej republiky) alebo rezoliciou
Bezpecénostnej rady odsthlasujucou konkrétny kone¢ny
status Kosova, tak ako sa uvadza v Hlavnych zasadach
kontaktnej skupiny. V zmysle uvedeného jednostranné
vyhlasenie nezavislosti nemoze byt zosuladené
z rezoltciou Bezpecénostnej rady 1244 (1999) a teda je
jej porusenim.

112. Iny 0castnici predniesli pred sudom, Ze
rezolucia Bezpecnostnej rady 1244 (1999) nebrani ani
nevylucuje moznost’ nezévislosti Kosova.
Argumentuju, Ze rezolucia iba upravuje docasnu spravu
Kosova, ale nie jeho konecny status. Rezolucia
Bezpeénostnej rady 1244 (1999) neuklada v zmysle
tychto argumentov zavdzok podla medzinarodného
prava zakazujuci vydanie alebo postihujuci vyhlasenie
nezavislosti neplatnostou a autori takéhoto vyhlasenia
nie st jej adresatmi. V zmysle tohto nazoru, ak by
chcela BezpeCnostnd rada zakazat vyhlasenie
nezavislosti, urobila by to stanovenim jasnych
a jednozna¢nych podmienok v texte rezolucie, ako to
urobila v rezolucii 787 (1992) tykajacej sa Republiky
Srbskej. Navy$e bolo argumentované, ze odkazy
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was designed to do so on an interim basis.

2. The question whether the declaration of independence is
in accordance with Security Council resolution 1244
(1999) and the measures adopted thereunder

101. The Court will now turn to the question

whether Security Council
resolution 1244 (1999), or the measures adopted
thereunder, introduces a specific prohibition on
issuing a declaration of independence, applicable to those
who adopted the declaration of
independence of 17 February 2008. In order to answer this
question, it is first necessary, as

explained in paragraph 52 above, for the Court to
determine precisely who issued that declaration.

() The identity of the authors of the declaration of
independence

102. The Court needs to determine whether the
declaration of independence of
17 February 2008 was an act of the "Assembly of
Kosovo", one of the Provisional Institutions of
Self-Government, established under Chapter 9 of the
Constitutional Framework, or  whether  those
who adopted the declaration were acting in a different
capacity.

103. The Court notes that different views have
been expressed regarding this question. On the one hand, it
has been suggested in the proceedings before the Court
that the meeting in which the declaration was adopted was
a session of the Assembly of Kosovo, operating as a
Provisional Institution of Self-Government within the
limits of the Constitutional Framework. Other participants
have observed that both the language of the document and
the circumstances under which it was adopted clearly
indicate that the declaration of 17 February 2008 was not
the work of the Provisional Institutions of Self-
Government and did not take effect within the legal
framework created for the government of Kosovo during
the interim phase.

104. The Court notes that, when opening the
meeting of 17 February 2008 at which the declaration of
independence was adopted, the President of the Assembly
and the Prime Minister of Kosovo made reference to the
Assembly of Kosovo and the Constitutional Framework.
The Court considers, however, that the declaration of
independence must be seen in its larger context, taking into
account the events preceding its adoption, notably relating
to the so-called "final status process" (see paragraphs 64 to
73). Security Council resolution 1244 (1999) was mostly
concerned with setting up an interim framework of self-
government for Kosovo (see paragraph 58 above).
Although, at the time of the adoption of the resolution, it
was expected that the final status of Kosovo would flow
from, and be developed within, the framework set up by

Vv prilohach rezoliicie Bezpec¢nostnej rady 1244 (1999)
na dohody z Rambouillet a tym nepriamo na ,,v6l'u
Pudu“ (pozri kapitolu 8.3 dohody z Rambouillet)
Kosova, podporujuc nazor, ze rezolucia Bezpecnostnej
rady 1244 (1999) nielenze nekladie odpor vyhlaseniu
nezavislosti, ale ju dokonca priptista. Ostatni ucastnici
tvrdia, ze ak raz doslo vycerpaniu procesu vyjednavani,
rezolucia Bezpecnostnej rady 1244 (1999) nebola viac
prekazkou vyhlasenia nezavislosti.

113. Otazka, ¢i rezolucia 1244 (1999)
zakazuje autorom vyhlasenia zo 17. februara 2008
vyhlasit’ nezavislost’ od Srbskej republiky moéze byt
odpovedana jedine po pozornom precitani rezollcie.
(pozri ods. 94).

114. Po prvé, Sud pozoruje, ze rezolicia
Bezpecnostnej rady 1244 (1999) bola v podstate
vytvorend kvoli vytvoreniu docasného rezimu pre
Kosovo s vyhl'adom na dlhodoby politicky proces na
vytvorenie jeho kone¢ného statusu. Rezolucia
neobsahovala Ziadne ustanovenie zaoberajice sa
kone¢nym statusom Kosova, alebo podmienkami jeho
dosiahnutia.

Sohladom na to, Std poznamenava, ze
su¢asna prax Bezpe€nostnej rady ukazuje, Ze
v situdciach v ktorych Bezpecnostnd rada rozhodla
0 pouziti obmedzujicich podmienok pre konecny
status urittho uzemia, tieto podmienky boli
Specifikované v relevantnej rezolucii. Aj ked je
fakticky stav odlisny od situacie v Kosove, iba 19 dni
po prijati rezolucie 1244 (1999), Bezpecnostna rada vo
svojej rezolucii 1251 (1999) z 29. juna 1999, potvrdila
svoju pozicii, ze ,,Urovnanie Cypru musi byt zaloZené
na  Cyperskom  $tite  zjedinou  suverenitou
a medzinarodnou subjektivitou a jedinym ob¢ianstvom,
nezavislom aso zabezpeCenou Uzemnou integritou
(ods. 11). Bezpecnostna rada tymto stanovila osobitné
podmienky vo vzt'ahu k trvalému statusu Cypru.

Oproti tomu Vv zmysle podmienok rezolicie
1244 (1999) si Bezpecnostna rada kone¢né rozhodnutie
o situacii v Kosove nevyhradila pre seba a mlcala
0 podmienkach kone¢ného statusu Kosova.

Rezolucia 1244 (1999) teda nevyluCuje
vydanie vyhlasenia nezavislosti zo 17. februara 2008,
pretoze tieto nastroje prava funguju na rozli¢nej tirovni:
na rozdiel od rezolicie 1244 (1999) vyhlasenie
nezavislosti je pokusom vymedzit konecny status
Kosova.

115. Po druhé obracajuc sa k otazke adresatov
rezolicie Bezpecnostnej rady 1244 (1999), ako je
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the resolution, the specific contours, let alone the outcome,
of the final status process were left open by Security
Council resolution 1244 (1999). Accordingly, its
paragraph 11, especially in its subparagraphs (d), (e) and
(f), deals with final status issues only in so far as it is made
part of UNMIK's responsibilities to "[f]acilitat[e] a
political process designed to determine Kosovo's future
status, taking into account the Rambouillet accords” and
"[i]n a final stage, [to oversee] the transfer of authority
from Kosovo's provisional institutions to institutions
established under a political settlement”.

105. The declaration of independence reflects the
awareness of its authors that the final status negotiations
had failed and that a critical moment for the future of
Kosovo had been reached. The Preamble of the declaration
refers to the ‘"years of internationally-sponsored
negotiations between Belgrade and Pristina over the
question of our future political status™ and expressly puts
the declaration in the context of the failure of the final
status negotiations, inasmuch as it states that “no mutually-
acceptable status outcome was possible™ (tenth and
eleventh preambular paragraphs). Proceeding from there,
the authors of the declaration of independence emphasize
their determination to "resolve" the status of Kosovo and
to give the people of Kosovo "clarity about their future"
(thirteenth preambular paragraph). This language indicates
that the authors of the declaration did not seek to act
within the standard framework of interim self-
administration of Kosovo, but aimed at establishing
Kosovo "as an independent and sovereign state” (para. 1).
The declaration of independence, therefore, was not
intended by those who adopted it to take effect within the
legal order created for the interim phase, nor was it
capable of doing so. On the contrary, the Court considers
that the authors of that declaration did not act, or intend to
act, in the capacity of an institution created by and
empowered to act within that legal order but, rather, set out
to adopt a measure the significance and effects of which
would lie outside that order.

106. This conclusion is reinforced by the fact that
the authors of the declaration undertook to fulfil the
international obligations of Kosovo, notably those created
for Kosovo by UNMIK (declaration of independence,
para. 9), and expressly and solemnly declared Kosovo to
be bound vis-a-vis third States by the commitments made
in the declaration (ibid., para. 12). By contrast, under the
régime of the Constitutional Framework, all matters
relating to the management of the external relations of
Kosovo were the exclusive prerogative of the Special
Representative of the Secretary-General:

"(m) concluding agreements with states and
international organizations in all matters within
the scope of UNSCR 1244 (1999);

(n) overseeing the fulfilment of commitments in
international agreements entered into
on behalf of UNMIK;

opisané vyssie (pozri odsek 58), ustanovuje v§eobecny
ramec pre ,,vyslanie civilnej a bezpe¢nostnej misie do
Kosova pod zastitou Spojenych narodov* (ods. 5).
V najvdcSej miere sa zaobera vytvorenim zavizkov
a opravneni pre ¢lenské staty Spojenych narodov ako aj
pre  Generalneho tajomnika ajeho o0sobitného
splnomocnenca (pozri ods. 3, 5, 6, 7, 9, 10 all
rezolucie Bezpecnostnej rady 1244(1999)). Jediny bod
v ktorom rezolicia 1244 (1999) vyslovne spomina
inych aktérov v stuvislosti s poziadavkou
Bezpecnostnej rady na jednej strane , ze ,JUCK
aostatné ozbrojené skupiny Kosovskych Albancov
okamzite ukonéia vSetky utoéné operacie a splnia
poziadavky odzbrojenia“ (ods. 15) a na druhej strane
S plnou spolupracou vSetkych zainteresovanych vratane
medzinarodnej bezpe€nostnej misie s medzinarodnym
tribundlom pre byvali Juhoslaviu“ (ods. 14). V texte
rezolucie Bezpeénostnej rady 1244 (1999) nie je ziaden
naznak , zeby Bezpecnostna zamyslala ulozit’ osobitnu
povinnost’ konat’, alebo nekonat’ inym aktérom.

116. Sud vtejto suvislosti pripomina, ze
nebolo nezvyéajné pre Bezpecnostni radu pozadovat
od inych aktérov ako su clenské S§taty OSN
a medzivladne medzinarodné organizacie.
KonkrétnejSie mnozstvo rezolucii Bezpeénostnej rady
predchadzajucich rezolucii Bezpecnostnej rady 1244
(1999) k otazkam Kosova, obsahovalo poZiadavky voéi
eo nomine vedeniu Kosovskych Albancov. Napriklad
rezolicia 1160 (1998) vyzyvala organy v Belehrade
a vedenie komunity Kosovskych Albancov zacat
bezodkladne bez predbeznych podmienok zmysluplny
dialog o zalezitostiach  politického  urovnania“
(rezolucia 1160 (1998), ods. 4). rezolucia 1199 (1998)
obsahovala $tyri samostatné poziadavky od vedenia
Kosovskych Albancov t.j. zlepSenia humanitarnej
situacie, zaCatia rozhovoru so Juhoslovanskou
zvdzovou republikou, dosahovania svojich cielov
vyluéne mierovymi prostriedkami a plnej spoluprace so
zalobcom Medzinarodného tribunalu pre byvalu
Juhoslaviu (rezolucia 1199 (1998) ods. 2, 3, 6 a 13).

Rezolucia 1203 (1998) pozadovala ....aby vedenie
Kosovskych  Albancov avSetky ostatné sucasti
komunity Kosovskych Albancov dodrziavali uplne
a bez odkladu rezoltcie 1160 (1998) a 1199 (1998)

aplne spolupracovali s overovacou misiou OBSE
v Kosove* (rezolucia 1203 (1998), ods. 4).

T4 ista rezolucia taktiez vyzyvala ,vedenie
Kosovskych Albancov zaat' okamzite zmysluplny
dialog bez predbeznych podmienok a S medzinarodnou
ucastou a kK stanoveniu jasného cCasového planu
veducemu k ukonéeniu krizy a dojednaniu politického
rieSenia kosovskej otazky*; vyzadovala aby ,,vedenie
Kosovskych Albancov a iny zainteresovani
reSpektovali slobodu pohybu clenov overovacej
komisie OBSE ainého medzinidrodného personalu®,
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(o) external relations, including with states and
international organisations . . ." (Chap. 8.1 of
the Constitutional Framework, "Powers and
Responsibilities
Reserved to the SRSG"),

with the Special Representative of the Secretary-General
only consulting and co-operating with the Provisional
Institutions of Self-Government in these matters.

107. Certain features of the text of the declaration
and the circumstances of its adoption also
point to the same conclusion. Nowhere in the original
Albanian text of the declaration (which s
the sole authentic text) is any reference made to the
declaration being the work of the Assembly of
Kosovo. The words "Assembly of Kosovo" appear at the
head of the declaration only in the
English and French translations contained in the dossier

submitted on behalf of the
Secretary-General. The language used in the declaration
differs from that employed in acts of the
Assembly of Kosovo in that the first paragraph
commences with the phrase "We, the
democratically-elected leaders of our people . . .", whereas
acts of the Assembly of Kosovo employ

the third person singular.

Moreover, the procedure employed in relation to
the declaration differed from that employed by the
Assembly of Kosovo for the adoption of legislation. In
particular, the declaration was signed by all those present
when it was adopted, including the President of Kosovo,
who (as noted in paragraph 76 above) was not a member
of the Assembly of Kosovo. In fact, the self-reference of
the persons adopting the declaration of independence as
"the democratically-elected leaders of our people"
immediately precedes the actual declaration of
independence within the text ("hereby declare Kosovo to
be an independent and sovereign state"; para. 1). It is also
noticeable that the declaration was not forwarded to the
Special Representative of the Secretary-General for
publication in the Official Gazette.

108. The reaction of the Special Representative of

the  Secretary-General to the  declaration  of
independence is also of some significance. The
Constitutional Framework  gave  the  Special
Representative power to oversee and, in certain

circumstances, annul the acts of the Provisional
Institutions of Self-Government. On previous occasions, in
particular in the period between 2002
and 2005, when the Assembly of Kosovo took initiatives
to  promote the independence of  Kosovo,
the Special Representative had qualified a number of acts
as being incompatible with the Constitutional Framework
on the grounds that they were deemed to be "beyond the
scope of [the Assembly's] competencies” (United Nations

naliechala (trvala na) any vedenie Kosovskych
Albancov  odsudilo vsSetky teroristické akcie*;
apozadovala aby vedeniec Kosovskych Albancov
»Spolupracovalo s medzinarodnym usilim na zlepSeni
humanitarnej situacie a odvrateni hroziacej
humanitarnej katastrofy* (rezolicia 1203 (1998), ods.
5, 6,10 a 11).

117. Takato zmienku o vedeni Kosovskych

Albancov alebo inych aktérov skrz cCiastocne
vSeobecni zmienku o ,,vSetkych zucastnenych (ods.
14) chyba Vv texte rezolicie Bezpecnostnej rady 1244
(1999). Sud musi pri vykladani rezolucii Bezpe¢nostnej
rady postupovat’ od pripadu k pripadu a zvazovat
vSetky relevantné okolnosti, za ktorych Bezpecnostna
rada zamyslala vytvorit’ pravne zavizky. Styl jazyka
pouzivany v rezolucii moze v tejto suvislosti sluzit' ako
dolezity indikator.
Taktiez je vo vSeobecnosti mutatis mutandis,
relevantny pristup Sudu s ohl'adom na zavizny u¢inok
smernic Bezpecnostnej rady. V tomto kontexte Sud
pripomina svoje predoslé stanovisko:

,Styl jazyka pouzity v rezolucii Bezpe&nostnej
rady by mal byt starostlivo analyzovany
a predtym ako bude mozné vyvodit’ zaver o jej
zavdaznom ucinku. Pri pohlade na povahu
pravomoci podla ¢lanku 25, otazka, ¢i maju
byt v skutocnosti vykonané, musi byturéena
pre kazdy pripad, bertic do tivahy ustanovenia
rezolucie, ktoré maju byt vykladané, diskusie
ktoré knim viedli, ustanovenia Charty,
ktorych sa dovolava a vo vSeobecnosti vsetky
okolnosti, ktoré sa mézu podiel'at’ pri urceni
pravnych ucinkov rezolicie Bezpecnostnej
rady” (Pravne ndasledky trvalej pritomnosti
Juhoafrickej republiky vV Namibii
(Juhozapadnd Afrika) pre Staty v spojeni
S rezoluciou Bezpecnostnej rady 276 (1970),
poradny posudok, Sprava MSD 1971, str. 53,
ods. 114).

118. Majuc na mysli uvedené, Sud nemoze

akceptovat argument, Ze rezolicia 1244 (1999)
obsahuje zédkaz zavdzujici autorov Vyhlasenia
nezavislosti, také vyhlasenie urobit. Takyto zakaz nie
je mozné vyvodit ani zo Stylu jazyka rezolucie
rozumejuc jej v kontexte a zvazujuc jej predmet a tcel.
Jazyk rezolucie Bezpecnostnej rady 1244 (1999) je
s ohl'adom na to prinajlepSom nejasny.
Predmetom aucelom rezolicie ako bolo detailne
vysvetleny (pozri odseky 96 az 100), je zalozit
docasnu spravu Kosova, bez definitivneho urcenia jeho
kone¢ného postavenia. Text rezolucie objasiiuje, Ze:

»hlavna zodpovednost’ medzinarodne;j civilnej
misie bude zahfiat'....organizovanie

a dozeranie na rozvoj do¢asnych organov
demokratickej a autonémnej samospravy do
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dossier No. 189, 7 February 2003) and therefore outside
the powers of the Assembly of Kosovo.

The silence of the Special Representative of the
Secretary-General in the face of the declaration of
independence of 17 February 2008 suggests that he did not
consider that the declaration was an act of the Provisional
Institutions of Self-Government designed to take effect
within the legal order for the supervision of which he was
responsible. As the practice shows, he would have been
under a duty to take action with regard to acts of the
Assembly of Kosovo which he considered to be ultra
vires.

The Court accepts that the Report of the Secretary-
General on the United Nations Interim Administration
Mission in Kosovo, submitted to the Security Council on
28 March 2008, stated that "the Assembly of Kosovo held
a session during which it adopted a ‘declaration of
independence’, declaring Kosovo an independent and
sovereign State™ (United Nations doc. S/2008/211, para.
3). This was the normal periodic report on UNMIK
activities, the purpose of which was to inform the Security
Council about developments in Kosovo; it was not
intended as a legal analysis of the declaration or the
capacity in which those who adopted it had acted.

109. The Court thus arrives at the conclusion that,
taking all factors together, the authors of the declaration of
independence of 17 February 2008 did not act as one of
the Provisional Institutions of Self-Government within the
Constitutional Framework, but rather as persons who acted
together in their capacity as representatives of the people
of Kosovo outside the framework of the interim
administration.

(b) The question whether the authors of the declaration
of independence acted in violation of Security
Council resolution 1244 (1999) or the measures
adopted thereunder

110. Having established the identity of the authors
of the declaration of independence, the Court turns to the
question whether their act in promulgating the declaration
was contrary to any prohibition contained in Security
Council resolution 1244 (1999) or the Constitutional
Framework adopted thereunder.

111. The Court recalls that this question has been a
matter of controversy in the present proceedings. Some
participants to the proceedings have contended that the
declaration of independence of 17 February 2008 was a
unilateral attempt to bring to an end the international
presence established by Security Council resolution 1244
(1999), a result which it is said could only be effectuated
by a decision of the Security Council itself. It has also
been argued that a permanent settlement for Kosovo could
only be achieved either by agreement of all parties

politického urovnania veci(0ds. 11 (c)
rezolucie).

Fraza ,politické urovnanie® ¢asto citovana v tomto
konani, nemeni ni¢ na tomto zavere. Po prvé odkazuje
sa nan vkontexte vymenuvania zodpovednosti
medzindrodnej  civilnej  Gcasti  tj.  Osobitny
splnomocnenec  Generalneho tajomnika v Kosove
aUNMIK anie inych subjektov. Po druhé
rozchéadzajuce sa pohlady prezentované pred sidom
ilustruju Ze pojem ,,politické urovnanie je predmetom
rozli¢nych vykladov. Sud teda prichadza k zaveru, ze
tato Cast’ rezolicie Bezpelnostnej rady 1244 (1999)
nemoze byt vykladand vtom zmysle, Ze obsahuje
zakaz vyhlasit nezavislost adresovany autorom
vyhlasenia zo 17. februara 2008.

119. Sud na zaklade uvedeného zist'uje, Ze
rezolicia Bezpecnostnej rady 1244 (1999) nebrani
autorom vyhlasenia zo 17. februara 2008 vydat
vyhlasenie nezavislosti od Srbskej republiky. Preto
vyhlasenim nezavislosti nedoslo k poruseniu rezolucie
Bezpecnostnej rady 1244 (1999).

120. Sud sa teda obrati k otazke ¢i vyhlasenie
nezavislosti zo 17. februara 2008 porugilo Ustavny
ramec zavedeny pod zaStitou UNMIK. Kapitola 5
Ustavného ramca vymedzuje pravomoci dodasnych
organov samospravy Kosova. Mnoho §tatov tiCastnych
v konani pred sidom argumentovalo, ze vyhlasenie
vyhlasenia nezavislosti je aktom presahujucim
pravomoci docasnych organov samospravy Kosova,
tak ako st stanovené v Ustavnom ramci.

121. Sad vSak uz rozhodol (pozri vyssie
odseky 102 az 109), ze Vyhlasenie nezavislosti zo 17.
februara 2008 nebolo vydané docasnymi organmi
samospravy aani neSlo oakt so zamySlanymi
ucinkami v ramci pravneho poriadku podla ktorého
tieto organy fungovali. Ztoho vyplyva, Ze autori
vyhlasenia nezavislosti neboli viazany ramcom
pravomoci a zodpovednosti, ktorymi sa spravovalo
konanie doc¢asnych organov samospravy. V zmysle
uvedeného Sud zistuje, Ze vyhldsenie nezévislosti
neporusuje Ustavny ramec.

V. VSEOBECNY ZAVER
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involved (notably including the consent of the Republic of
Serbia) or by a specific Security Council resolution
endorsing a specific final status for Kosovo, as provided
for in the Guiding Principles of the Contact Group.
According to this view, the unilateral action on the part of
the authors of the declaration of independence cannot be
reconciled with Security Council resolution 1244 (1999)
and thus constitutes a violation of that resolution.

112. Other participants have submitted to the Court
that Security Council resolution 1244 (1999) did not
prevent or exclude the possibility of Kosovo's
independence. They argued that the resolution only
regulates the interim administration of Kosovo, but not its
final or permanent status. In particular, the argument was
put forward that Security Council resolution 1244 (1999)
does not create obligations under international law
prohibiting the issuance of a declaration of independence
or making it invalid, and does not make the authors of the
declaration of independence its addressees. According to
this position, if the Security Council had wanted to
preclude a declaration of independence, it would have
done so in clear and unequivocal terms in the text of the
resolution, as it did in resolution 787 (1992) concerning
the Republika Srpska. In addition, it was argued that the
references, in the annexes of Security Council resolution
1244 (1999), to the Rambouillet accords and thus
indirectly to the "will of the people” (see Chapter 8.3 of
the Rambouillet accords) of Kosovo, support the view that
Security Council resolution 1244 (1999) not only did not
oppose the declaration of independence, but indeed
contemplated it. Other participants contended that at least
once the negotiating process had been exhausted, Security
Council resolution 1244 (1999) was no longer an obstacle
to a declaration of independence.

113. The question whether resolution 1244 (1999)
prohibits the authors of the declaration of 17 February
2008 from declaring independence from the Republic of
Serbia can only be answered through a careful reading of
this resolution (see paras. 94 et seq.).

114. First, the Court observes that Security Council
resolution 1244 (1999) was essentially designed to create
an interim régime for Kosovo, with a view to channelling
the long-term political process to establish its final status.
The resolution did not contain any provision dealing with
the final status of Kosovo or with the conditions for its
achievement.

In this regard the Court notes that contemporaneous
practice of the Security Council shows that in situations
where the Security Council has decided to establish
restrictive conditions for the permanent status of a
territory, those conditions are specified in the relevant
resolution. For example, although the factual
circumstances differed from the situation in Kosovo, only

122. Sud prisiel na zaklade uvedeného k zaveru, ze
prijatie Vyhlasenie nezavislosti 17. februara 2008
neporusilo vSeobecné medzinarodné pravo, rezoluciu
Bezpeénostnej rady 1244 (1999) ani Ustavny ramec.
Z toho vyplyva, ze prijatie Vyhlasenia nezavislosti
neporusilo ziadnu aplikovatel'nu normu
medzinarodného préva.




-50 -

19 days after the adoption of resolution 1244 (1999), the
Security Council, in its resolution 1251 of 29 June 1999,
reaffirmed its position that a "Cyprus settlement must be
based on a State of Cyprus with a single sovereignty and
international personality and a single citizenship, with its
independence and territorial integrity safeguarded” (para.
11). The Security Council thus set out the specific
conditions relating to the permanent status of Cyprus.

By contrast, under the terms of resolution 1244
(1999) the Security Council did not reserve for itself the
final determination of the situation in Kosovo and
remained silent on the conditions for the final status of
Kosovo.

Resolution 1244 (1999) thus does not preclude the
issuance of the declaration of independence of 17 February
2008 because the two instruments operate on a different
level: unlike resolution 1244 (1999), the declaration of
independence is an attempt to determine finally the status
of Kosovo.

115. Secondly, turning to the question of the
addressees of Security Council
resolution 1244 (1999), as described above (see paragraph
58), it sets out a general framework for
the "deployment in Kosovo, under United Nations
auspices, of international civil and  security
presences” (para. 5). It is mostly concerned with creating
obligations and authorizations for United
Nations Member States as well as for organs of the United
Nations such as the Secretary-General
and his Special Representative (see notably paras. 3, 5, 6,
7, 9, 10 and 11 of  Security  Council
resolution 1244 (1999)). The only point at which
resolution 1244 (1999) expressly mentions other
actors relates to the Security Council's demand, on the one
hand, "that  the KLA and other  armed
Kosovo Albanian groups end immediately all offensive
actions and comply with the  requirements
for demilitarization™ (para. 15) and, on the other hand, for

the "full cooperation by all concerned,
including the international security presence, with the
International Tribunal for the Former
Yugoslavia" (para. 14). There is no indication, in the text
of Security Council
resolution 1244 (1999), that the Security Council intended
to impose, beyond that, a specific

obligation to act or a prohibition from acting, addressed to
such other actors.

116. The Court recalls in this regard that it has not
been uncommon for the Security Council to make
demands on actors other than United Nations Member
States and intergovernmental organizations. More
specifically, a number of Security Council resolutions
adopted on the subject of Kosovo prior to Security Council
resolution 1244 (1999) contained demands addressed eo
nomine to the Kosovo Albanian leadership. For example,
resolution 1160 (1998) "[c]all[ed] upon the authorities in
Belgrade and the leadership of the Kosovar Albanian
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community urgently to enter without preconditions into a
meaningful dialogue on political status issues" (resolution
1160 (1998), para. 4; emphasis added). Resolution 1199
(1998) included four separate demands on the Kosovo
Albanian leadership, i.e., improving the humanitarian
situation, entering into a dialogue with the Federal
Republic of Yugoslavia, pursuing their goals by peaceful
means only, and co-operating fully with the Prosecutor of
the International Criminal Tribunal for the Former
Yugoslavia (resolution 1199 (1998), paras. 2, 3, 6 and 13).
Resolution 1203 (1998) "[d]emand[ed] . . . that the Kosovo
Albanian leadership and all other elements of the Kosovo
Albanian community comply fully and swiftly with
resolutions 1160 (1998) and 1199 (1998) and cooperate
fully with the OSCE Verification Mission in Kosovo"
(resolution 1203 (1998), para. 4). The same resolution also
called upon the "Kosovo Albanian leadership to enter
immediately into a meaningful dialogue without
preconditions and with international involvement, and to a
clear timetable, leading to an end of the crisis and to a
negotiated political solution to the issue of Kosovo";
demanded that "the Kosovo Albanian leadership and all
others concerned respect the freedom of movement of the
OSCE Verification Mission and other international
personnel”; "[i]nsist[ed] that the Kosovo Albanian
leadership condemn all terrorist actions"; and demanded
that the Kosovo Albanian leadership "cooperate with
international efforts to improve the humanitarian situation
and to avert the impending humanitarian catastrophe”
(resolution 1203 (1998), paras. 5, 6, 10 and 11).

117. Such reference to the Kosovo Albanian
leadership or other actors, notwithstanding the somewhat
general reference to "all concerned™” (para. 14), is missing
from the text of Security Council resolution 1244 (1999).
When interpreting Security Council resolutions, the Court
must establish, on a case-by-case basis, considering all
relevant circumstances, for whom the Security Council
intended to create binding legal obligations. The language
used by the resolution may serve as an important indicator
in this regard. The approach taken by the Court with
regard to the binding effect of Security Council resolutions
in general is, mutatis mutandis, also relevant here. In this
context, the Court recalls its previous statement that:

"The language of a resolution of the Security
Council should be carefully analysed before a
conclusion can be made as to its binding effect. In
view of the nature of the powers under Article 25,
the question whether they have been in fact
exercised is to be determined in each case, having
regard to the terms of the resolution to be
interpreted, the discussions leading to it, the Charter
provisions invoked and, in general, all
circumstances that might assist in determining the
legal consequences of the resolution of the Security
Council." (Legal Consequences for States of the
Continued Presence of South Africa in Namibia
(South West Africa) notwithstanding Security
Council Resolution 276 (1970), Advisory Opinion,
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I.C.J. Reports 1971, p. 53, para. 114.)

118. Bearing this in mind, the Court cannot accept

the argument that Security Council
resolution 1244 (1999) contains a prohibition, binding on
the authors of the declaration of

independence, against declaring independence; nor can
such a  prohibition be derived from the
language of the resolution understood in its context and
considering its object and purpose. The
language of Security Council resolution 1244 (1999) is at
best ambiguous in this regard. The
object and purpose of the resolution, as has been explained
in detail (see paragraphs 96 to 100), is
the establishment of an interim administration for Kosovo,
without making any definitive
determination on final status issues. The text of the
resolution explains that the

"main responsibilities of the international civil
presence will include . . . [o]rganizing and
overseeing the development of provisional
institutions for democratic and autonomous self-
government pending a political settlement” (para.
11 (c) of the resolution; emphasis added).

The phrase "political settlement”, often cited in the present
proceedings, does not modify this conclusion. First, that
reference is made within the context of enumerating the
responsibilities of the international civil presence, i.e., the
Special Representative of the Secretary-General in Kosovo
and UNMIK, and not of other actors. Secondly, as the
diverging views presented to the Court on this matter
illustrate, the term "political settlement” is subject to
various interpretations. The Court therefore concludes that
this part of Security Council resolution 1244 (1999) cannot
be construed to include a prohibition, addressed in
particular to the authors of the declaration of 17 February
2008, against declaring independence.

119. The Court accordingly finds that Security
Council  resolution 1244 (1999) did not bar
the authors of the declaration of 17 February 2008 from
issuing a declaration of independence  from
the Republic of Serbia. Hence, the declaration of
independence did not violate Security Council
resolution 1244 (1999).

*

120. The Court therefore turns to the question
whether the declaration of independence of 17 February
2008 has violated the Constitutional Framework
established under the auspices of UNMIK. Chapter 5 of
the Constitutional Framework determines the powers of
the Provisional Institutions of Self-Government of
Kosovo. It was argued by a number of States which
participated in the proceedings before the Court that the
promulgation of a declaration of independence is an act
outside the powers of the Provisional Institutions of Self-
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Government as set out in the Constitutional Framework.

121. The Court has already held, however (see
paragraphs 102 to 109 above), that the declaration of
independence of 17 February 2008 was not issued by the
Provisional Institutions of Self-Government, nor was it an
act intended to take effect, or actually taking effect, within
the legal order in which those Provisional Institutions
operated. It follows that the authors of the declaration of
independence were not bound by the framework of powers
and responsibilities established to govern the conduct of
the  Provisional Institutions of  Self-Government.
Accordingly, the Court finds that the declaration of
independence did not violate the Constitutional
Framework.

V. GENERAL CONCLUSION

122. The Court has concluded above that the
adoption of the declaration of independence of 17
February 2008 did not violate general international law,
Security Council resolution 1244 (1999) or the
Constitutional Framework. Consequently the adoption of
that declaration did not violate any applicable rule of
international law.

123. For these reasons, THE

COURT,

(1) Unanimously,

Finds that it has jurisdiction to give the advisory opinion requested;
(2) By nine votes to five,

Decides to comply with the request for an advisory opinion;

IN FAVOUR: President Owada; Judges Al-Khasawneh, Buergenthal, Simma, Abraham, Sepulveda-
Amor, Cancado Trindade, Yusuf, Greenwood;

AGAINST: Vice-President Tomka; Judges Koroma, Keith, Bennouna, Skotnikov;
(3) By ten votes to four,

Is of the opinion that the declaration of independence of Kosovo adopted on 17 February 2008 did not
violate international law.

IN FAVOUR: President Owada; Judges Al-Khasawneh, Buergenthal, Simma, Abraham, Keith,
Sepulveda-Amor, Cancado Trindade, Yusuf, Greenwood;

AGAINST: Vice-President Tomka; Judges Koroma, Bennouna, Skotnikov.
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Done in English and in French, the English text being authoritative, at the Peace Palace, The Hague, this
twenty-second day of July, two thousand and ten, in two copies, one of which will be placed in the archives of
the Court and the other transmitted to the Secretary-General of the United Nations.

123. Z tychto dévodov
SUD
(1) Jednomysel'ne
Zistuje, ze ma pravomoc podat’ poradny posudok
(2) Deviatimi hlasmi proti piatim
Rozhoduje, Ze vyhovie ziadosti o poradny posudok;

ZA: Prezident Owada; Sudcovia Al-Khasawneh, Buergenthal, Simma, Abraham, Sepulveda-Amor,
Cancado Trindade, Yusuf, Greenwood;

PROTI: Viceprezident Tomka; Sudcovia Koroma, Keith, Bennouna, Skotnikov;

(3) Desiatimi hlasmi proti $tyrom
Poddva nazor, Ze vyhlasenie nezavislosti Kosova prijaté 17. februara 2008 nebolo porusenim
medzinarodného prava.

Vyhotovené v anglickom a franctzskom jazyku, pricom anglicky text je zavdzny, v Palaci mieru v
Haagu v tento dvadsiatydruhy den jula, roku dvetisicdesat’, v dvoch kdpiach z ktorych jedna bude
ulozena v archivoch Studu a druha zaslana Generalnemu tajomnikovi Organizacie spojenych narodov.

(Signed) Hisashi OWADA, President.

(Signed) Philippe COUVREUR, Registrar.

Vice-President TOMKA appends a declaration to the Advisory Opinion of the Court; Judge KOROMA
appends a dissenting opinion to the Advisory Opinion of the Court; Judge SIMMA appends a declaration to the
Advisory Opinion of the Court; Judges KEITH and SEPULVEDA-AMOR append separate opinions to the
Advisory Opinion of the Court; Judges BENNOUNA and SKOTNIKOV append dissenting opinions to the
Advisory Opinion of the Court; Judges CANCADO TRINDADE and YUSUF append separate opinions to the
Advisory Opinion of the Court.

(Initialled) H. O.

(Initialled)  Ph. C.



