Legalita jednostranneho
vyhlasenia nezavislosti

a Poradny posudok MSD — Kosovo
o Suvisi s temami: subjektivita statu, pravo na
sebaurcenie, vznik statnosti



Situacia: 1999 — Operacia Allied Force proti Juhoslovanskej
zvazovej republike — dévod: Vojna v Kosove

Vysledok: Dohody z Ramboulillet (Rambouillet Accords)
Rezolucia BR OSN 1244 (1999)

UNMIK — United Nations Interim Administration Mission in
Kosovo

Rezolucia 63/3 prijata Valnym zhromazdenim OSN 8. oktobra
2008 - Je jednostranné vyhlasenie nezavislosti docasnymi
organmi samospravy Kosova v sulade s medzinarodnym
pravom (Is the unilateral declaration of independence by the
Provisional Institutions of Self-Government of Kosovo In
accordance with international law)?*

*VZ OSN vyuzilo svoje opravnenie podla ¢lanku 96 Charty OSN a polozilo MSD vysSie uvedenu otazku
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Vybrané otazky:

Obsahuje medzinarodné pravo pravidlo zakazujuce jednostranného vyhlasenia
nezavislosti?

MozZno tento zakaz vyvodit implicitne z povinnosti zachovat’ uzemnu celistvost’ Statu?
Dodrziavanie noriem jus cogens pri vzniku statu

V ramci argumentacie proti bolo poukazované na rezolucie BezpecCnostnej rady 216
(1965) a 217 (1965) tykajuce sa Juznej Rodézie, rezoluciu BR R41 (1983) tykajuca sa
Severného Cypru a rezoluciu BR 787 (1992) tykajucej sa Republiky Srbskej*

The Court considers that it is not necessary to resolve these questions in the present
case. The General Assembly has requested the Court's opinion only on whether or
not the declaration of independence is in accordance with international law.
Debates regarding the extent of the right of self-determination and the existence of any
right of "remedial secession", however, concern the right to separate from a State. As
the Court has already noted (see paragraphs 49 to 56 above), and as almost all
participants agreed, that issue is beyond the scope of the question posed by the
General Assembly. To answer that question, the Court need only determine whether
the declaration of independence violated either general international law or the lex
specialis created by Security Council resolution 1244 (1999).

*Uzemie Bosny a Hercegoviny obyvané etnickymi srbmi, v stu&asnosti sugast Bosny a Hercegoviny ako jeden zo subjektov
federacie



a

Obsahuje zakaz vseobecné medzinarodné pravo (Lex
generalis)

Otazka uzemnej celistvosti:

odsek 80...Final Act of the Helsinki Conference on
Security and Co-operation in Europe of 1 August 1975
(the Helsinki Conference) stipulated that "[t]he
participating States will respect the territorial integrity
of each of the participating States" (Art. IV). Thus, the
scope of the principle of territorial integrity Is
confined to the sphere of relations between States
(teda nevztahuje sa na otazku secesie jednej Casti
uzemia).



Lex specialis — rezolicia BR OSN 1244 (1999) a Ustavny
ramec vytvoreny na je] zaklade

Vytvorenie doCasného rezimu spravy

UNMIK* + Ustavny ramec samospravy pod dohladom
osobitného vyslanca Generalneho tajomnika OSN

Posudenie vyhlasenia nezavislosti:

Odsek 105: The declaration of independence, therefore, was
not intended by those who adopted it to take effect within
the legal order created for the interim phase, nor was it
capable of doing so. On the contrary, the Court considers that
the authors of that declaration did not act, or intend to act, in
the capacity of an institution created by and empowered to
act within that legal order but, rather, set out to adopt a
measure the significance and effects of which would lie outside
that order.

*United Nations Interim Administration Mission in Kosovo



a Odsek 109: ...the authors of the declaration of
Independence of 17 February 2008 did not act
as one of the Provisional Institutions of Self-
Government within the Constitutional
Framework, but rather as persons who acted
together In their capacity as representatives
of the people of Kosovo outside the
framework of the interim administration.



Otazka poruSenia lex specialis

Rezolucia BR OSN 1251 (1999) tykajuca sa
Severného Cypru (Odsek 114):

,Cyprus settlement must be based on a State of
Cyprus with a single sovereignty and international
personality and a single citizenship, with its
Independence and territorial integrity safeguarded"”
Podobné specifické vymedzenie v rezolucii 1244
chyba — ergo rezolucia 1244 (1999) neobsahuje zakaz
jednostranneho vyhlasenia nezavislosti



o ZdoOraznuje sa docCasny charakter pravnej upravy a
absencia vymedzenia koneCného usporiadania

ZAVER
o Jednostranna secesia sama o0sebe nepredstavuje
porusenie medzinarodneho prava, nakolko nie jeho
normami medzinarodného prava priamo zakazana
o Zakaazné je porusovanie jus cogens, ktore sa moze s
takymto krokom spajat



Jurisdikcna imunita statu

o Princip zvrchovanej rovnosti statov — par in parem
Imperium non habet

a  Sporoveé konanie na navrh Nemecka proti Taliansku s
Intervenciou Grécka (rozhodnutia greckych sudov
uznané v Taliansku za vykonatelné)

o Zasadny rozdiel acta jure imperii (akty verejne] moci)
a acta jure gestionis (Ukony sukromného prava)



Skutkovy stav:

Talianské sudy vyhoveli civiinym zalobam o nahradu
skody spOsobene] porusovanim humanitarneho prava
zo strany Wehrmachtu na uzemi Talianska pocCas 2.
SV. vojny

Masoveé zabijanie

Deportacie na nutene prace

Odopretie statusu vojnoveho zajatca talianskym
vojakom

Na zaklade rozhodnuti pristupili talianske sudy k
vykonu rozhodnutia (Vila vigoni — majetok Nemecka
na uzemi Talianska) a to aj vo vztahu k podobnym
rozhodnutiam greckych sudov.



Protipravnost konania nemeckej brannej moci za 2. sv. vojny
nebola predmetom sporu

Otazka: Malo Taliansko (ergo talianske sudy) povinnost' priznat
Nemecku imunitu?

Imunita statu je upravena medzinarodnym obycCajovym pravom
Otazka priznania imunity spada do oblasti procesného prava —
neskumame protipravnost samotného konania podfa hmotného
prava

Stanovisko Nemecka — Stat ma imunitu vo vztahu k acta jure
iImperii — a teda aj ku konaniu svojich ozbrojenych sil.



Q

Stanovisko Talilanska sa opieralo o odmietnutie
Imunity z dvoch doévodov:

..Immunity as to acta jure imperii does not extend to
torts or delicts occasioning death, personal injury or
damage to property committed on the territory of the

forum State.

...Irrespective of where the relevant acts took place,
Germany was not entitled to immunity because those
acts involved the most serious violations of rules of
International law of a peremptory character (jus
cogens) for which no alternative means of redress was
available.



Europsky dohovor o jurisdikcnej imunite statov

- Clanok 11: A Contracting State cannot claim immunity from
the jurisdiction of a court of another Contracting State in
proceedings which relate to redress for injury to the person or
damage to tangible property, if the facts which occasioned the
iInjury or damage occurred in the territory of the State of the
forum, and if the author of the injury or damage was present in
that territory at the time when those facts occurred.

o Clanok 31: Nothing in this Convention shall affect any
Immunities or privileges enjoyed by a Contracting State In
respect of anything done or omitted to be done by, or in
relation to, its armed forces when on the territory of another
Contracting State.

a V tomto duchu sa nesie aj znenie a interpretacia Dohovoru OSN
(univerzalna uprava) — obyCajové pravo upravuje imunitu za akty
ozb. sil.




Otazka zavaznosti porusenia platnych noriem medzinarodneho
prava

SucCasné obyCajové pravo sa nevyvinulo do te] miery, ze
samotny skutoCnost zavazneho porusenia pravidiel jus cogens
zbavuje stat moznosti dovolat sa imunity pred sudom - to
neplati v pripade mozneho trestného stihania predstavitelov
statu.

Imunita a jus cogens (argument Talianska)

Jus cogens predstavuje normy MP najvysSej pravnej sily —
pravidla o imunite statu maju nizsiu pravnu silu — v pripade
porusenia jus cogens ide imunita bokom...
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MSD nevidi konflikt pravidiel:

...two sets of rules address different matters. The rules of
State immunity are procedural in character and are confined to
determining whether or not the courts of one State may exercise
jurisdiction in respect of another State. They do not bear upon
the question whether or not the conduct in respect of which the
proceedings are brought was lawful or unlawful.

Obycajové pravo ukladalo Taliansku v tomto pripade povinnost
priznat Nemecku imunitu v konani pred sudom.



Nikaragua

Sporove konanie medzi USA a Nikaraguou

Zasahovanie do vnutornych zalezitosti statu, pravo na
sebaobranu

Zakaz pouzitia a hrozby silou — je sucastou obyCajoveho prava.
Vyjadrené v rezolucii 2625 (XXV) — Deklaracia zasad
medzinarodnéeho prava tykajucich sa priatel'skych vztahov
a spoluprace medzi statmi v sulade s Chartou OSN
,consent to such resolutions is one of the forms of expression
of an opinio iuris with regard to the principle of non-use of force,
regarded as a principle of customary international law..."



UPravo na sebaobranu je vynimkou zo zakazu pouzitia sily.

4, The Parties, who consider the existence of this right to be established as a
matter of customary international law, agree in holding that whether the
response to an attack is lawful depends on the observance of the criteria
of the necessity and the proportionality of the measures taken in self-
defence”.

0 MSD nehladi na pomoc povstalcom cez dodavky zbrani, logistick a inu
podporu ako na ozbrojeny utok

UKu kolektivnhej sebaobrane:

»...the Court finds that in customary international law, whether of a general kind
or that particular to the inter-American legal system, there is no rule permitting
the exercise of collective self-defence in the absence of a request by the
State which is a victim to the alleged attack, this being additional to
requirement that the State in question should have declared itself to have
been attacked.”



1Zakaz zasahovania do vnutornych zalezitosti

dKazdy stat ma pravo slobodne sa rozhodovat o svojich
zalezitostiach slobodne

,...a prohibited intervention must be one bearing on matters in
which each State is permitted, by the principle of State
sovereignty, to decide freely... Intervention is wrongful when it
uses, in regard to such choices, methods of coercion, particularly
force, either in the direct form of military action or in the indirect
form of support for subversive activities in another State.”



g

Suverenita Statu sa tyka aj vnutornych vod, pobreznych véd a vzdusného
priestoru....

»...laying of mines necessarily affects the sovereignty of the State, and that if
the right of access to ports is hindered by the laying of mines by another
State...”

Takéto konanie, pokial k nemu dochadza bez varovania je aj vaznym
porusenim humanitarneho prava

HUMANITARNE PRAVO

»1he United States is under an obligation to ,respect” the Conventions
(Zenevské dohovory, pozn.) and even ,ensure respect” for them, and thus
not to encourage persons or groups engaged in the conflict in
Nicaragua to act in violation of the provisions of Article 3. (€lanok 3
zakotvuje minimalne Standardy, ktoré treba dodrzat ak nejde o
medzinarodny konflikt...je spoloény pre vSetky 4 Zen. Dohovory, pozn.)

Operaciones sicolégicas en guerra de guerrilas — manual pre gerilové
operacie, rozSirovany medzi jednotkami contras



 Porusenie zakazu pouzitia sily:
Utoky na pristavy, namorné zakladne, kladenie min...
Vyzbrojovanie a vycvik contras zo strany USA

O PoruSenim zakazu pouzitia sily nie je:
FinanCna podpora contras.

O Otazka kolektivnej sebaobrany:
Sebaobrana iba proti ozbrojenému utoku
Dodavky zbrani povstaleckym hnutiam nie su ozbrojenym utokom - mala dodavat
Nikaragua, povstalcom v Salvadore

MSD musel posudit

...whether the States in question (Kostarika, Salvador, Honduras, pozn.) believed that
they were the victims of armed attack by Nicaragua, and requested the
assistance of the United States in the exercise of collective self-defence. The Court
has seen no evidence...”



dPorusenie principu nezasahovania:

Q...°lt (MSD, pozn.) considers that if one State, with the view to the
coercion of another State, supports and assists armed bands In
that State whose purpose is to overthrow its government, that
amounts to an intervention in its internal affairs, whatever the
political objective of the State giving support.”

d,Support given by the U.S. to the military and paramilitay
activities of the contras, by financial support, training, supply of
weapons, intelligence and logistic support, constitutes a clear
breach of the principle of non-intervention®

dHumanitarna pomoc nepredstavuje  poruSenie  principu
nezasahovania do vnutornych zalezitosti statu.



Do

LaGrand (Nemecko vs. Spojeneé
staty)

suvis s témami: pravo na konzularnu ochranu, zavaznost rozhodnuti MSD, priama aplikacia
ustanoveni Medzinarodnych zmluv.

skutkovy stav: Walter LaGrand a Karl LaGrand — bratia s trvalym pobytom v USA, boli v roku
1982 zatknuti za pokus o bankovu lupez pri ktorom bol manazér banky zavrazdeni a dalSi
pracovnik banky vazen zraneny

v roku 1984 boli prvostupnovym sudom v Arizone odsudeni 0.i. za vrazdu prvého stupna
na trest smrti

Odsudeni boli Statnymi prisluSnikmi Nemecka a v zmysle Viedenského dohovoru o konzularnych
stykoch mali byt’ prislusnymi organmi USA informovani o0 svojom prave na spojenie s nemeckym
konzulatom — k tomu nedoslo.

Konzularne zastupenie Nemecka bolo o pripade informované az v roku 1992 samotnymi
odsudenymi

K poprave osdudenych doslo 24. februara a 3. marca 1999
2. marca 1999 Nemecko iniciovalo v tejto veci konanie pred MSD.



Clanok 36, ods. 1, pism. b)

O prislusné organy prijimajuceho Statu budu bez meskania informovat’ konzularny urad
vysielajuceho statu o pripadoch, v ktorych v jeho konzularnom obvode Statny prislusnik
vysielajaceho sStatu bol zatknuty, uvazneny, dany do vazby alebo zadrzany inym
spésobom, pokial 0 to uvedeny statny prislusnik poziada. Taktiez kazdu spravu, ktoru urcila
pre konzularny urad osoba, ktora bola zatknuta, je vo vazeni, vo vazbe alebo bola zadrzana,
dorucCia uvedené organy bez meskania. Tieto organy musia bez meskania informovat’ osobu,
ktorej sa to tyka, o jej pravach, ktoré ma podPa tohto pododseku

0 MSD rozhodol, Ze neinformovanim LaGrandovcov o ich pravach podfa vysSie uvedeného
ustanovenia doslo k poruseniu prav Nemecka ako aj samotnych bratov LaGrandovcov —
znemoznilo sa tym Nemecku vCas poskytnut pozadovanu pomoc (assistance), ktoru VDKS
umoznuje.

O USA tym, ze nepristupili k potrebnym opatreniam na to aby sa zabranilo vykonaniu trestu smrti
Waltera LaGranda do konecného rozhodnutia MSD porusili Prikaz (Order) Medzinarodného
sudneho dvora (pozri ¢lanok 41 Stautu MSD o prijimani predbeznych opatreni (provisional
measures).

0 On the basis of the text of the provisions of Article 36, paragraph 1. the Court concludes that
Article 56. paragraph 1, creates individual rights, which, by virtue of Article I of the Optional
Protocol, may be invoked in the Court by the national State of the detained person (USA
argumentovali tym, Ze opravnenia v zmysle VDKS patria Statu — rozhodnutie MSD potvrdilo, ze
ide aj o opravnenia, ktoré vyplyvaju z VDKS priamo jednotlivcom).



Zavaznost’ predbeznych opatreni (provisional measures)

Q
Q
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Nemecko sa dovolavalo porusenia predbezného opatrenia zo strany USA, ktoré malo byt
zavazne v zmysle Charty OSN a Statutu MSD (pozri €l. 94 Charty OSN a €l. 41 Statutu MSD)
argumenty USA: kratkost' Casu, Specifika USA ako federativneho Statu, na zaklade rozhodnutia o
predbeznom opatreni nevznikli Statu zavazky (the language used by the Court in the key portions
of its Order is not the language used to create binding legal obligations" ..."the Court does
not need here to decide the difficult and controversial legal question of whether its orders
indicating provisional measures would be capable of creating internatioiial legal
obligations if worded in mandatory ... terms.)

USA teda poukazovali na skutoCnost, ze zavaznost predbeznych opatreni nie je zrejma.

Clanok 41, anglické znenie:

The Court shall have the power to indicate, if it considers that circumstances so require, any provisional measures which ought
to be taken to preserve the respective rights of either party
Pending the final decision, notice of the measures suggested shall forthwith be given to the parties and to the Security Council.

francuzske znenie:
La Cour a le pouvoir d'indiquer, si elle estime que les circonstances l'exigent, quelles mesures conservatoires du droit de
chacun doivent etre prises a titre provisoire.
En attendant |‘arrét définitif, I'indication de ces mesures est immédiatement notifiée aux parties et au Conseil de sécurité.

according to the United States, the use in the English version of "indicate" instead of "order". of
"ought" instead of "must" or "shall", and of "suggested" instead of "ordered", is to be understood
as implying that decisions under Article 41 lack mandatory effect....

0 MSD sa musel vyrovnat s nasledovnym: francuzske a anglické znenie maju rovnaku zavaznost

oo

(podfla nazoru sudu fr. znenie indikuje zavaznost, kym ang. nie).

MSD sa preto obratil na Viedensky dohovor o zmluvnom prave, ¢lanok 33, ods. 4.

Ak pri porovnavani pévodnych textov dojde k rozdielnostiam vo vyzname, ktoré sa nemoézu
odstranit’ pouzitim Clankov 31 a 32, prijme sa ... ten vyznam, ktory so zretelom na predmet a
ucel zmluvy tieto texty najlepSie zblizuje



MSD preto posudzoval Guéel Charty a Statutu:
Zakladnou funkciou MSD je zaistit’ pokojné rieSenie sporov — predpoklad, ze predbezné oaptrenie
nie je zavazne by bol v rozpore s ucelom Statutu

It follows from that object and purpose, as well as from the terms of Article 41 when read in their
context, that the power to indicate provisional measures entails that such measures should be
binding, inasmuch as the power in question is based on the necessity, when the circumstances
call for it, to safeguard, and to avoid prejudice to, the rights of the parties as determined by the
final judgment of the Court...

MSD poukazal aj na princip zakotveny v judikature Staleho dvora medzinarodnej spravodlivosti:

"the principle universally accepted by international tribunals and likewise laid down in many
conventions ... to the effect that the parties to a case must abstain from any measure capable of
exercising a prejudicial effect in regard to the execution of the decision to be given, and, in
general, not allow any step of any kind to be taken which might aggravate or extend the
dispute” (Electricity company of Sofia and Bulgaria, P.C.1.J., Series A/B, 5. December 1939)

navyse: Clanok 94, ods. 1, Charty predpisuje, Ze kazdy &lensky $tat OSN sa zavazuje konat' v
sulade s rozhodnutim MSD v kazdom spore, ktorého je sporom (Clanok poukazuje na rozhodnutie
vO vSeobecnosti).



