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 The aim of these lessons is to provide the 
students of Jurisprudence by a basic and clear 
analysis of the major and most important 
theories in this field. The main theories are 
explained with discussion of their proper context. 
Contents include: 

   

 On Jurisprudence in General 

 Classical Doctrine of Natural Law (Plato, 
Aristotle, Augustine, Aquinas, Hobbes, Locke, 
Rousseau) 

 Classical Positivism (J. Bentham, J. Austin) 

 Pure Theory of Law (H. Kelsen) 

 Naturalist’s Revival (L. L. Fuller, G. Radbruch) 

 The Concept of Law and of the Legal System (H. 
L. A. Hart)   

 Dworkin’s Theory of Principles 

 Justice Theory (J. Rawls) 



 BASICS AND SUGGESTED FURTHER READING 

   

 ARISTOTLE: Politics. London 1981. 

 ARISTOTLE: Nicomachean Ethics. Oxford 1908. 

 AUSTIN, J.: The Province of Jurisprudence Determined 
(1832) and The Uses of the Study of Jurisprudence (1863).  
Indianopolis/ Cambridge 1954. 

 BENTHAM, J.: An Introduction to the Principles of Morals 
and Legislation. 1781. 

 BENTHAM, J.: Of Laws in General. London 1970. 

 BIX, B.: Jurisprudence: Theory and Context. London 1999 
(Fourth Edition 2006). 

 BODENHEIMER, E.: Jurisprudence. The Philosophy and 
Method of the Law. Cambridge (Mass.) – London 1962. 

 DWORKIN, R.M.: Taking Rights Seriously. Cambridge 
(Mass.) 1999. 

 DWORKIN, R. M.: Law’s Empire. London 1986.  

 DWORKIN, R. M.: A Matter of Principle 1985.  

 



 DWORKIN, R. M.: Justice in Robes. Cambridge 
(Mass.) - London 2006. 

 FULLER, Lon L.: Morality of Law. New Haven 1969. 

 HARRIS, J. W.: Law and Legal Science. Oxford 1979. 

 HART, H. L. A.: The Concept of Law. Oxford 1961 
(Second Edition, 1994). 

 HART, H. L. A.: Law, Liberty and Morality. London 
1963. 

 HUME, D.: Political Essays. Cambridge 1994. 

 HOBBES, T.: Leviathan. Cambridge 1996.  

 KELSEN, H.: Pure Theory of Law. Berkeley 1967. 

 LOCKE, J.: Two Treatises of Government. Cambridge 
– New York – Port Chester – Melbourne – Sydney 
1960.  

 MacCORMICK, N.: Institutions of Law. Oxford – New 
York 2007. 

 McCOUBREY, H. – WHITE, N. D.: Textbook on 
Jurisprudence. London 1993. 

 



 PLATO: The Laws. London 1970. 

 PLATO: The Republic. London 1987. 

 RADBRUCH, G.: Rechtsphilosophie. 

Studienausgabe. Heidelberg 1999. 

 RAWLS, J.: A Theory of Justice. Oxford 1972. 

 RAZ, J.: The Authority of Law. Essays on Law 

and Morality. Oxford 1979.  

 RIDDALL, J. G.: Jurisprudence. London, Boston, 

etc. 1991. 

 ROUSSEAU, J.-J.: The Social Contract. 

Harmondsworth 1968. 

 

 PŘIDALOVÁ, E. – TOZZI, K.: Legal English Part 

I, Part II. Prague 2008.  



                                HI! 



   THE WORKS OF 

ARISTOTLE 

Προβλήματα 

Why is ...? 

What is 

this? 



 I HAVE A PROBLEM: 

JURISPRUDENCE  

                                      PROBLEM 

                                   PROBLEM 

                        PROBLEM                      

 a) something put forward, 

 b) a question set for 

solution, 
  any thing, matter, person, etc.,  

  c) that is difficult to deal 

with 



 PROBLEMS: 



              ΔΙΚΕ - JUSTITIA - JUSTICE 



 Proposed Topics for Essays 

  

 1. What is Jurisprudence about?  

 2. On Natural Law 

 3. State of Nature according to Hobbes 

 4. On Legal Positivism 

 5. The Command Theory of Law (Bentham) 

 6. Classical Positivism and the Nazi State 

 7. Right to Disobey the Law/ Civil Disobedience 

 8. Law Distinguished from Morality 

 9. Separation of Powers 

 10. Freedom, Rights and Equality as 

Philosophical Principles of a Constitution 

 



 11. What is Justice? 

 12. Hart’s concept of a legal system 

 13.  Legal rules and  legal principles according to 

Dworkin 

 14. Development of the concept of Human Rights 

 15.  Free Speech 

 16. Freedom of Religion and Toleration 

 17. Privacy and The Big Brother 

 18. Abortion Rights 

 19. Should Euthanasia Be Legalized? 

 20. The Death Penalty (pro or contra) 

 



 Questions (examples of a written test): 

 

 What does justice mean for Plato?  

 Which is the basic principle valid for all the 

contract theories? 

 Primary and secondary rules according to Hart 

 Who are the representatives of legal positivism? 

 What is natural law by Aristotle? 

 Define the sources of law within the natural law 

doctrine? 

 Describe the Hobbesian state of nature. 



ON JURISPRUDENCE  

 Jurisprudence (juris prudencia = the knowledge, 
wisdom of law) comes from Ancient Rome. Exclusive 
power of judgment on facts. 

 

 Ulpian means „Iurisprudentia est divinarum atque 
humanarum rerum notitia, iusti atque iniusti scientia 
(Digesta, 1,1,10,2)“, referring to the ability to 
distinguish between what law is and what it is 
not 

 Jurisprudence is not simply to be equalised with legal 
science; it is the study/ the explanation of the nature 
of law and the manner of its working. Jurisprudence 
is aimed at a wise, pertinent and just solution of 
problems. 

  

 The object and end of the science which is 
distinguished by the name Jurisprudence, is the 
protection of rights (James Mill, Jurisprudence 
1825).  

 



 According to the official syllabus the Jurisprudence 
course in Oxford „affords an opportunity to reflect in 
a disciplined and critical way on the structure and 
functions of law and legal institutions and systems, on 
the nature of legal reasoning and discourse, and/or on 
the connections between law and morality and/or 
between law and other human relationships and 
characteristics. In some places it would be called 
theory of law or philosophy of law.“ 

     

 John Austin stated in his work on the uses of 
Jurisprudence that „the appropriate subject of 
Jurisprudence, in any of its different departments, is 
positive law: Meaning by positive law (or law 
emphatically so called) law established or ‚positum‘ in 
an independent community, by the express or tacit 
authority of its sovereign or supreme government“ (p. 
365) 



 The word Jurisprudence itself is not free from 

ambiguity; it has been used to denote 

 The knowledge of Law as a science, combined 

with the art or practical habit or skill of 

applying it; or secondly 

 Legislation; – the science of  what ought to be done 

towards making good laws, combined with the 

art of doing it. 

   

 



 It is maybe helpful to think of Jurisprudence as a sort 
of jigsaw puzzle in which each piece fits with the 
others in order to construct a whole picture. The 
picture in this sense would be a complete model of 
law.  

   

 The issues belonging to the content of jurisprudence 
are not „puzzles for the cupboard, to be taken down on 
rainy days for fun“, they „nag at our attention, 
demanding an answer“. (Dworkin, Taking Rights 
Seriously, p.14-15). 

 

 The form of jurisprudence offered here focuses on 
finding the answer to such questions as „What is 
law?“,  „What are the criteria for legal validity?“ 
„What is the relationship between law and morality?“ 
How do judges (properly) decide cases? There is 
a classic debate over the appropriate sources of law 
between positivists and natural law schools of 
thought.  

 



 Positivists (to nomikon) argue that there is no 

connection between law and morality and the only 

sources of law are rules that have been enacted 

by a governmental entity or by a court of law. 

 

 Naturalists (to fysikon), or proponents of 

natural law, insist that the rules enacted by the 

government are not the only sources of law. They 

argue that moral philosophy, religion, human 

reason and individual conscience are also 

integrate parts of the law.  

 

 Naturalists recognize the existence (and the need 

for) man-made law, but regard this as inferior 

to natural law. 

 



           LYSIPPOS: SOCRATES (370 B. C.)  
   „OTHER ARTISTS MAKE MEN AS THEY ARE. I 

MAKE                          THEM AS THEY APPEAR.“  



             PLATO (427 – 347 B. C.) 



  PLATO (C. 427 – 347 B. C.) 

 Most important contributions to classical Greek 

legal philosophy were made by Plato (c. 427 - 347 

B. C.) and Aristotle (384 – 322 B. C.). Plato was 
an idealist and in his Republic (πολίτεία) he set 

a model for  the perfect society. The Laws (νόμοι) 
were a more practically oriented proposal to set 

out a legal code. 

   

 If one reasons rightly, it works out that the just 

is the same thing everywhere, the advantage of 

the stronger (to tou kreittonos sympheron). 

 



 The genesis and essential nature of justice – 

a compromise between the best, which is to 

do wrong with impunity and the worst, 

which is to be wronged and be impotent to 

get one’s revenge.  

   

 Justice is to tell the truth and return back what 

one has received.  

   

 Justice is rendering each what befits him 

   

 Justice is the advantage of the stronger 



         ARISTOTLE (384 – 322 B. C.) 



ARISTOTLE (384 – 322 B. C.) 

The word „natural“ in natural law 

refers to the following idea: Man is part 

of nature. Within nature man has 

a nature. His nature inclines him 

towards certain ends – to procreate 

children, to protect his family, to 

protect his survival. To seek such ends 

is natural to him. (JP, p.53). 



Aristotle (384 – 322 B. C.) is often 

said to be the father of natural law. 

The best evidence of Aristotle’s having 

thought there was a natural law comes 

from the Rhetoric, where Aristotle 

notes that, “there are two kinds of law, 

particular and general. By particular 

laws I mean those established by each 

people in reference to themselves (...); by 

general laws           I mean those based 

upon nature.  



In fact there is a general idea of just and 

unjust in accordance with nature, as all 

men in a manner divine, even if there is 

neither communication nor agreement 

between them. This is what Antigone in 

Sophocles evidently means, when she 

declares that it is just, though forbidden, 

to bury Polynices, as being naturally just 

(Rhetoric, 1373b 2-8, book 1.13.1).” Aside 

from the “particular” laws that each 

people have set up for themselves, there 

is a “common” law that is according to 

nature. 



SOPHOCLES:  ANTIGONE 

 CREON: Now, tell me thou – not in many words, 

but briefly – knewest thou that an edict had 

forbidden this? 

 ANTIGONE: I knew it: could I help it? It was 

public. 

 CREON: And thou didst indeed dare  to 

transgress that law? 

 ANTIGONE: Yes, for it was not Zeus that had 

published me that edict; not such are the laws set 

among men by the justice who dwells with the 

gods below; nor deemed I that thy decrees were of 

such force, that a mortal could override the 

unwritten and unfailing statutes of heaven.  



 In Chapter 5 of the Nicomachean Ethics, in 

which Aristotle discusses the nature of justice, he 

says: 
 “There are two sorts of political justice, one natural and the other legal. 

The natural is that which has the same validity everywhere and does not 

depend upon acceptance; the legal is that which in the first place can take 

one form or another indifferently, but which, once laid down, is decisive: e 

g that the ransom for a prisoner of the war shall be one mina, or that a 

goat shall be sacrificed and not two sheep… Some hold the view that all 

regulations are of this kind on the ground that whereas natural laws are 

immutable and have the same validity everywhere (as fire burns both here 

and in Persia), they can see that notions of justice are variable. But this 

contention is not true as stated, although it is true in a sense. Among the 

goods, indeed, justice presumably never changes at all; but in our world, 

although there is such a thing as natural law, everything is subject to 

change; but still some things are so by nature and some are not, and it is 

easy to see what sort of thing, among that admit of being otherwise, is so 

by nature and which is not, but is legal and conventional. …Rules of 

justice established by convention and of the ground of expediency may be 

compared to standard measures; because the measures used in the wine 

and corn trades are not everywhere equal: they are larger in the wholesale 

and smaller in the retail trade. Similarly laws that are not natural but 

man-made are not the same everywhere, because forms of government are 

not the same either; but everywhere there is only one natural form of 

government, namely that which is best.” 



TWO KINDS OF JUSTICE ACCORDING TO 

ARISTOTLE: 

 DISTRIBUTIVE JUSTICE 

 Existence of a morality higher than that embodied 

in „good laws“. (Nicomachean Ethics). 

 Distributive justice (δικαιογ διανεμετικον) 

concerns distribution of honours or of money or all 

of values that it is possible to distribute among 

citizens. 

 Criterion - Personal value 

 Democracy = freedom 

 Oligarchy = wealth, riches 

 Aristocracy = mental values 

 Justice is something proportional (geometric prop.   



CORRECTIVE JUSTICE 

 This kind is that which “supplies a corrective principle 

in private transactions. This corrective justice (δικαιογ  

διορτοτικον) again has two divisions, corresponding to the 

two classes of private transactions, those which are 

voluntary and those which are involuntary. Examples 

of voluntary transactions are selling, buying, lending at 

interest, pledging, lending without interest, depositing, 

letting for hire; these transactions being termed 

voluntary because they are voluntarily entered upon. Of 

involuntary transactions some are furtive, for instance, 

theft, adultery, poisoning, procuring, enticement of 

slaves, assassination, false witness; others are violent, 

for instance, assault, imprisonment, murder, robbery 

with violence,  abusive  language, contumelious 

treatment.”. 



MARCUS TULLIUS CICERO  

(106 – 43 B. C.) 

 Cicero was strongly influenced by the works of 

the Greek stoic philosophers. Most of the 

themes of traditional natural law are already 

present in his thought: natural law is 

unchanging over time and every person has 

access to the standards of this higher law by 

use of reason. Cicero states in his Laws that 

“only just laws really deserve the name law” 

and “in the very definitions of the term ‘law’ 

there inhere the idea and principle of choosing 

what is just and true.”  

 



MARCUS TULLIUS CICERO (106 – 43 B. 

C.)  



In his work On Duties (De oficiis) he 

states:  

“Indeed this idea that one must not 

injure anybody else for one’s own profit 

/ is not only natural law, but an 

international valid principle: the same 

idea is also incorporated in the statutes 

which individual communities have 

framed for their national purposes. The 

whole point and intention of these 

statutes is that one citizen shall live 

safely with another.          

 



ST AUGUSTINE (345 – 430) 

CHRISTIAN PLATONISM 

St Augustine was well qualified to 

attempt to reconcile the Christian and 

Hellenistic thought. In his great work 

The City of God (De Civitate Dei). 

The will of God is seen as the highest 

law, the lex aeterna (eternal law), for 

all people, something in the sense of 

Stoic cosmic reason. 

Positive law, the lex temporalis … 

 



This opens the question of  laws which 

are not ‘good’. Certain statements of St 

Augustine out of context, have served 

to fuel the naturalists-positivists 

debate. The best known of all these 

statements is the dramatic assertion of  

that ‘lex iniusta non est lex”.(De Libero 

Arbitrio, 1. 5. 33) 

According to St Augustine nothing 

which is just is to be found in positive 

law (lex temporalis). 

 



      THOMAS AQUINAS (1225 –1274) 



ST THOMAS AQUINAS 

CHRISTIAN ARISTOTELISM 

 It was in the work of St Thomas Aquinas 

(1225-1274), principally in the Summa 

Theologica that the final and most completed 

synthesis of the doctrine of natural law was 

achieved.  

 Law is nothing but a rational regulation 

for the good of the community, made by 

the persons having powers of 

government and promulgated. 

 For Aquinas natural law consists of 

participation by man in the eternal law. 

 



 Aquinas considers that a provision of positive 

law may be bad in two ways, it might 

contravene the lex aeterna, or it might be 

humanly ‘unfair.‘ 

 „A tyrannical law made contrary to reason is 

not straightforwardly a law but rather 

a perversion of law.“ 

 Aquinas argues that the moral obligation to 

obey the law fails in the case of a, humanly, 

bad law, unless greater ‚scandal‘ would result 

from disobedience. This point is spelt out by 

him also in his Of the Government of Princes 

(De Regimine Principium): here it is urged 

that some degree of unjust government 

should be tolerated.    

 



 The theories called „naturalist“ contend in a variety of 

ways, that law is to be identified by reference to moral 

or ethical, as well as formal, criteria of identification 

and in this are criticised for confusing the categories 

of „is“ and „ought to be“. The roots of this argument in 

Austin: 

 „The most pernicious laws... are continually enforced 

as laws by judicial tribunals. Suppose an act [that is] 

innocuous... be prohibited by the sovereign under the 

penalty of death; if I commit this act, I shall be tried 

and condemned, and if I object... that [this] is contrary 

to the law of God ..., the Court of Justice will 

demonstrate the inconclusiveness of mz reasoning by 

hanging me up, in pursuance of the law of which 

I have impugned the validity. (John Austin, The 

Province of Jurisprudence Determined, In: 

McCoubrey-White, JP, p. 55) 


